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Foreword

InWy nn Casi no évgte Nevadahlaw, Stewe Wyen would have the
Nevada Labor Commi ssioner accept the Aout of
one-- outweigh the needs of the maniKitk to Spock in a scene fronstar Trek Ill: The

Search fo Spock.

Perhaps the fA2010 Star Trek Conventiono

instead of the Las Vegas Hilton.

I n trut h, at | east according to the Ne
manyéout wei gh the nee dpockadKirkimeeserfe&omStarr t he or

Trek Il: The Wrath of Kahn.

At least that has been the policy of the Nevada legislature with respect to
Nevadaodos Gstrynforntiee last fifty earsThe record of conservatism by
Nevadads regul ator s i's | udNteivfaideadd s b gga@aani ;g ts
depends on its reliability and predictabilifhe integrity ofevery aspect of 8lv ad a 6 s
gaming industry is the result of decades of effort, and regulators will insure that its

integrity is not sacrificed by radical changesheir regulatory framework

In brief, Wynn Casino claims that it only seeks to expand the dealers tip pool, in

accordance with Nevada law.

If fact, nothing could be further than the truth.



Meghan Smith

In the case at bar, the Labor Commissioner has pessented with a true life,
David and Goliath story. Meghan Smith is a <c
$2.7 billion dollar, luxury resort and casino.
At the start of the evidentiary hearing, in the opening statement on behalf of
Meghan Smith ad hersupporters, it was stated:
AFor t he Wygdays the aay bf meokpning. It is the day that the
truth is revealed. It is the day justice will be served. It is the day the mighty Wynn
Casinobs tip pooling schemé@maomnéy drabedxp
against hard working American men and women.
Today is the day that no creative, wishful statutory interpretation, will

overcome the truth. The facts are undisputed, the law is crystal clear. The words

of the applicable statutes are preciselann ot open f or i nterpreta

I n Wynn Casinobs opening statement, they
the law is on your sideHa mmer t he | aw! O

Well said.

The Iaw is on Meghanoés si de.



The Issues

(1) May Nevadagaming licensees expand a mandatb e a Itip posl  includegit ab | e

gamesupervisors?

(2) May Nevadagaming licensees expand a mandatory tip pool, to include job titles of

their Aowh whaeadr e@ni nsupeawisard? fit abl e games

3 Can Ai ntegrity oo fablegganmesvbere thef taasbsluer ega me s
S u p e r wasporsible for resolving disputes between gambéeesllowed to receive

tips from those patrticipating in the game whikby supervise?

(4) May gaming licenseesombine thet wo st at ut or i | gmplgmeatct ed fig
t i t ofdablé games floor supervisor and pit supervisehh i ch are At he in

standardo and substitut eth@rownereatica™mp| oyment ti

(5) May gaming licenseesubstitutethe statutorily enacted gaming employmenesitof

table games floor supervisor and pit supervigatt) a creation of their own, that is not a

table games supervisonasmuch as their primary responsibility, as mandated by the

Nevada Gaming ControlBoard i s t o pr ovi de ahses uraabn cee goafmefsio

(6) May Nevadagaming licensees legally prohibit tip pool members from counting their

owntip?

(7) Under Nevada law, does a gaming licensee breaclfifidaciary duty to itsd
employees, when instead of putting the employees tips imtarest bearing escrow

account for the employees, the casino claims the interest as profibloaldisce sheet?



Wynn Casino is in Molation of the Provisions ofNRS 608.160 and alternatively
NRS613.120 or 608.100(2)

NRS 608.160 Taking or making deduction on account of tips or gratuities
unlawful; employees may divide tips or gratuities among themselves.
1. It is unlawful for any person to:
(a) Take all or part of any tips or gratuities bestowed upon his employees.
(b) Apply as a creditoward the payment of the statutory minimum hourly wage
established by any law of this State any tips or gratuities bestowed upon his employees.
2. Nothing contained in this section shall be construed to prevent such employees
from entering into an ageenent to divide such tips or gratuities among themselves.
[1:17:1939; 1931 NCL § 2826] + [2:17:1939; 1931 NCL 8 2820IRS A 1967, 623;
1971, 1263; 1973, 644)

NRS 613.120 Unlawful to demand or receive fee or commission as condition
to giving or continuing employment to workman; penalty.

1. It shall be unlawful for any manager, superintendent, officer, agent, servant,
foreman, shift boss or other employee of any person or corporation, charged or entrusted
with the employment of any workmen or laborenmswih the continuance of workmen or
laborers in employment, to demand or receive, either directly or indirectly, from any
workman or laborer, employed through his agency or worked or continued in
employment under his direction or control, any fee, comonssr gratuity of any kind or
nature as the price or condition of the employment of any such workman or laborer, or as
the price or condition of his continuance in such employment.

2. Any such manager, superintendent, officer, agent, servant, forenifaosis
or other employee of any person or corporation, charged or entrusted with the
employment of laborers or workmen for his principal, or under whose direction or control
such workmen and laborers are engaged in work and labor for such principahaho
demand or receive, either directly or indirectly, any fee, commission or gratuity of any
kind or nature from any workman or laborer employed by him or through his agency or
worked under his direction and control, either as the price and conditicieof



employment of such workman or laborer or as the price and condition of the continuance
of such workman or laborer in such employment, shall be guilty of a misdemeanor.
[1:51:1915; 1919 RL p. 3392; NCL 8§ 10605{NRS A 1967, 632)

NRS 608.100 Unlawful decrease in compensation by employer; unlawful
requirement to rebate compensation; prerequisites to lawfully decreasing
compensation.

1. It is unlawful for any employer to:

(a) Pay a lower wage, salary or compensation to an employee themdbeat agreed
upon through a collective bargaining agreement, if any;

(b) Pay a lower wage, salary or compensation to an employee than the amount that
the employer is required to pay to the employee by virtue of any statute or regulation or
by contrat between the employer and the employee; or

(c) Pay a lower wage, salary or compensation to an employee than the amount earned
by the employee when the work was performed.

2. It is unlawful for any employer to require an employee to rebvatend or
return any part of the wage, salary or compensation earned by and paid to the employee.

3. It is unlawful for any employer who has the legal authority to decrease the wage,
salary or compensation of an employee to implement such a decrdess

(&) Not less than 7 days before the employee performs any work at the decreased
wage, salary or compensation, the employer provides the employee with written notice of
the decrease; or

(b) The employer complies with the requirementatieg to the decrease that are
imposed on the employer pursuant to the provisions of any collective bargaining
agreement or any contract between the employer and the emp[ay@&@1943] +
[2:89:1943] + [3:89:1943 (NRS A 1967, 6222003, 795).



to make determinations regarding what testimony is relevant to the proceeding; the

The Hearing Before the Nevada Labor Commissioner

As the final arbiter of the facts, it is the responsibility of the Labor Commissioner

credibility of the witnesses and théestmony.

We direct the Labor Commissionérs at t ehe testimony réegarding the

following issues:

(1)

(@)

(3)

(4)

(5)

(6)

(7)

(8)
(9)

Wy nn Casi no 6 selimmtomsobtime $okef committéeh e
Testimony as to why the dealers are prohibited from counting their own tips
Theunrebutedtestimony of Meghan Smith regarding tiske committee

Meghan Smithos t etoke commitiegspeciicgly YWyhn n g

Casino orderingpayments to be mader om t he fAdeal er tipso

night, to pay(tip) thecashiers wheerified the count

Testimony regardi ng 0 ztake coromittegprioeto c ou n't

its dissolution on September 1, 2006

Multiple errors in thecounting of the tipdoy Wynn Casino personnel, after

the eliminatiorofthed e al er s 6 t oniSeptemlEIN2006t t e e
Testimonyregarding Wy n n  C amsisappiationof interest paid on
dealers tips

Rel evant testimony regarding CSTL®G6s
Testimony that Wynn Casino would not have permitted the de&tensake

an agreement amongst t éandbogneh ftom theirt o

tip pool,in violation of NRS 608.160(2)

10

e

excl



The Proper Perspective

When the MGM Grand opened in 1993, it was hailed as being the biggest and the
best casino on thdéas Vegas Strip. At the opening, the MGM Grand sported a
spectaculaii Li ons 6 He ahch wastmuly a veork of @arf. Casino patrons had to
walk through thdiion's moutlo to enter.
However, there wasone probléma | ack of HAproper perspect.i
Generally speakingpt t he Chinese patronk¢ 10 waAaserco
through thefimouth of the liord So they refused to entéroughthe front doors of the
casino.
A short time | ater, the ALionsd Heado ent
Proper perspective refers to the relationship of aspects of a subjeach other
and to a whole, which in this case requirgseaspective oNevadagaminghistory:.
Wynn Casino would like to have this matter to be viewed as a simple labor
dispute and nothing more.
Wynn Casino does not want the matter viewed in its proper perspective.
Wynn Casino states that they have simgdynbinedtwo job titles in their Table
Games Department, floor supervisor and pit supervisor. They claim to have created a new
position, called a CSTL, by combining the previous duties of the floor supervisor and pit
supervisoy and adding customer service responsibilities to the job description. In a

uni que twist, accordi ng ttableydyesoperdsors.i no, t he

11



As a result, Wynn Casino claims these CS°
deakrs. Consequently, Wynn Casino has unilaterally expandeddiederso n | tip 0O
pool, to include thesasweCSTLOS and box superyv

However, according tothe Nevada Gaming Control Board and Gaming
Commission on a caino floor, ensuring thefintegrty of table gameso is the pimary
responsibility of théitablegames supervisos . 0

If Wynn Casino has done away witlodr supervisors and pit supervisors, and
t he A CST L foabléganzes gpervis@st,thin for purposes of tHéevada Gaming
Control Boardand Gaming Commission, whaould provide the required assurance of
game integrity on the casino flébN o , make no mistake about It
A ablegames gpervisos . 0

It is also true, that under Nevada law, when N&B.011,is read in cojunction
with NRS608.160Q it serves tgrohibit i dblegames gpervisos &rom takingor sharing
in dealer tips

No, this case is anything but a simple labor dispute.

Like many employers before, Wynn Casino is unlawfully seeking to divert tips
giventot sé6 empl oyees, under the guise of a ndval
the law interpreted so as to permit an employer to use employee tips as an alternative
source of income, although in fact this is strictly prohibited N®vadalaw. Wynn
Ca s i patiaies conflict with the language of the statuteslevant case law and
Nevadads | egislative intent.

Empl oyers have | ong fisought ree@ogees of di v

Ai nto their own thering an Trinkgeldoandr Tip3R & Q. Rd<¢.€366n v |,

12



313 (1916). UndeNevada law however, tipsare the property of the employees who

receive themA federal ourtshah el d t hat, AForced tip shari ng
law, so long as the employer does not retain any part of the tipssfomn use or reap

any direct benefit from the poolingCotter v Desert Palace, Inc402 F.Supp. 157

(1989).

But in truth Nevada case law, is even more restrictive, permitting employers to
fireap only collateral benefiigrom the implementation or expsion of a valid employee
tip pool. Alford v. Harolds Club99 Nev. 670, 669 P.2d 721(1983).

If nothing else, this matter must be viewed in its proper perspective.

To accomplish this taska retrospective look at gaming and gaming regulation
within the State of Nevadas presentedncludinga historical perspective from gambling
to gaming, to global acceptance of the gaming indusiso offered is an analysis tte
i mportance of gaming to Nevadads economy, t|
policy regarding gaming and theories of conservative regulatory practices.

But the analysis would not be complete without examining Nevada law, how it is
made,includinga Nevada Legislative discussion of the identical issues presented herein
the Nevada Resed Statutesandthe Office of the Nevada Labor Commissioner. We
delve into gaming definitions and how thewda Legislature literally defined the entire
gaming industry, including all gaming and table games personnel, employers and
licensees.

Finally, the relevant Nevada case law presented herejinand the cases are
reconcilel to provide analysis of theroper application of theecurring themes that

follow.

13



A Historical Perspective: The GreatState of Nevadd_egalizes Gambling

Located in the GredBasin desert, few settlers chose to live in Nevada after the
United States acquired the territory at the end of the Mexican War in 1848. In 1859, the
discovery of the "Comstock Lode" of gold and silver spurred the first substantial number
of settlers intoNevada to exploit the territory's mining opportunities. Five years later,
during the Civil War, Nevada was hastily made the 36th state in order to strengthen the
Union.

In 1903, the Comstock Lode's silver had run dry. Faced with a huge territory but
small population, Nevada exempted most companies from taxes and regulation to boost
businessAt the beginning of the Depression, Nevada's mines were in decline, and its
economy was in shambles. Nevada's state legislatutertook taespond tdipopulation
flighto by takingdrastic action

Gambling was not legal in the Nevada Territory after 1861 until the legislature
overrode a gubernatorial veto in 1869 to permit it. In 1909 the state legislature once more
prohibited all forms of gambling. This law was amed® 1915 to permit slot machines
and social games for stakes of $2 or less, but gambling as a business was pretty much
outlawed until 1931

On March 19, 1931, thState of Nevad&galized casino gambling, ushering in a
new world of entertainment that havkver before existed. Nevada legalized casino
gambling for two reasons: The state wanted to replace the reliable tax base lost when the
silver business went south, and legislators wanted to benefit from the anticipated tourism
boom. While the motivationfathe legislators was questioned at the time, years later,

their action has turned out to be "brilliant.”

14



The first gaming license was issued to Mayme Stocker, aldoking woman
who opened the Northern Club on Fremont Street in what is today downteNebas.

Established in 1905, Las Vegas, Nevada, has since become the gambling and
entertainment capital of the world, famous for its casinos, nightclubs, and sporting events.
In the first few decades after the legalization of gambling, organized criongésHed in
Las Vegas. Today, state gambling taxes account for the lion's share of Nevada's overall
tax revenuesLegalized gambling made Las Vegas the gambling capital of the United
States, a status the city has retained.

There was a time, not so long agden Nevada was the only state that permitted
games of chance. Today, all but one state has some form of legalized gaming. When the
Nevada State Legislature created the Nevada Gaming Control Board in 1955, they had to
invent a new model for regulation, &® probtype previously existed. The current
regulatory structure is a comprehensive approach to licensing (and taxing) gaming, on
which many other states have patterned their gaming regulations.

The canvas on which the Nevada gaming industry operatesovadwvays clean.
Beginning in 1955, the Nevada legislature took significant actions to transform the nature
of gaming in the consciousness of America. Over the years, many laws and regulations
havechanged the gaming landscafate legislators, gamirggtorneys and members of
administrative agencies all made artistic contributions, and by the 1990s, their cumulative
efforts had successfully eliminated old stereotypes and established the framework for
gaming to flourish as a respectable industry.

Many provisions of the Nevada Gaming Control Act were adopted in response to

Senator Estes Kefauver of Tennessee and his Special Committee to Investigate Organized

15



Cri me. Nevada was the primary target of the
Governor Gant Sawyer was one of those who realized Nevada would be judged by
whether it effectively controlled casino gambling.

Historical judicial views also reflected gambling as an evil or nuisance that did

not merit the protections enjoyed by acceptable endsaV¥tiee Nevada Supreme Court

referred to gaming as 6éa source of evil 6 a
i dl eness and disorderly conduct. Further, t
[certain types] of gambling greatly overbalanced .. any good | i kely to r

Even t he Uni t ed St ates Supr e-stale damhlingt once
enterprises were seen to be both a substantive evil and a source of funds for other
criminal conduct. 0O

After the Kefauver hearings N e vlegdlaiayssand casino owners realized that
gambling needed regulation to be a self sufficient industry

Skimming practices, reinforcement of stereotypes, and bad publicity would have
flourished without regulatiorgnd the prospect of federal taxationsweery real.

Gambling was a vice in the collective consciousness of Americans, and regulation

was vital to placing this vice within the framework of legitimacy.

16



Nevada Before Gaming Ref or m: The A Wi

In the middle of the nineteenth centuppker became very popular in saloons and
gambling halls. Both the games that were played and the environment that they were

played in, were very different than what you would find in a poker room today.

I n todayds game c he atereis gframevork of tulastandv e | y

| d

r

regul ations designed to protect the integri:t

was not the case. Cheating was commonplace and many different schemes were
developed to defraud the other players. Both managemenplayers were less able to
defend against cheating, in allitd forms, than they are today.

Many of these cheating schemes involved manipulating the deck, either during the
shuffle, or during the deal itself. Many cheaters became masters of mangpthatiteck
using slight of hand techniques which could take years to master and would be nearly
impossible to detect with the naked eye. People who possessed these skills were called

Acard sharps. 06 Today they are coemnosenl y

technique called the fAimechanicbés gripo to

An even greater danger to the integrity of the game, was the prevalent use of
marked decksDeckswere not uniformly designed or coated with protective plastic. It
was easy for players to crimp the cards or mark them with small, unnoticeable scratches.
Some players even wore specialized rings or jewelry specifically for this purpose. Many
decks evendd the marking hidden in the printing on the back side, for players who knew
where to look.

Given the danger that cheaters posed during this time period, players tended to be

very concerned about the way their opponents conducted themselves duringeghe gam

17
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http://www.poker-babes.com/poker/definitions/marked-cards/

Players were especially concerned about the way the deck was handled both prior
to and during play.

In the middle of the nineteenth century, poker dealers were pretty mueh non
existent. Players typically dealt their own cards. The opportunity foryamia cheat was
greatest when that player held the deck in their hand. To protect against dealer
manipulation of the deck, the deal was rotated so that each player had an equal
opportunity to deal.

A knife was traditionally used to indicate which played the right to deal,
perhaps to remind people of the consequences of cheating. When the deal transferred to a
new player, so did the knife. The handle of this knife was typically made from the antler
of a deer or buck, andctkherefore was nicknan

As time passed and the culture changed, it no longer was deemed appropriate to

use a weapon to demarcate game play. The knife evolved into a disc called the dealer

button, but It retained the nickname WAdthe b
reg mented and regul ated, It became | ess and
own. 0

With the introduction of poker deal ers on

significance. Its primary purpose, to indicate which player is dealing, no longjexcap
I n todaydés game, the dealer does all of t
by the casino, through its floor supervisors and pit supervisors; and to a much greater

extent, as we will discover later, through the efforts of the Nevada Stgitddtaere.
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From Gambling to Gaming

It became clear over gami@ggfirst 25 years that the state needed to establish a
regulation system to keep the games cléafi955, Senate Bill 170 was enacted, creating
the Nevada Gaming Control Act and establishing NevadaGaming Control Board
(NGB) . The Actds name is striking; t he Nevad
GamblingCont r ol Act . Using the word odgfmeni ngdé pr
the industry, and when the Nevada legislature adoptegl thhe v ada Gami ng Cont r
it proceeded with a clean slate to achieve the goals of regulation.

Senate Billl 170 deemed gaming |licenses to
Boarddébs agents broad authority tglicathset er mi ne
The burdens placed on applicants demonstrated the new selective nature of Nevada
towards its licensees; only those of worthy character were welcdims. policy
transformation is atributetde vadadés | awmaker s &ominitnemgul at or
to integrity in every aspect of the gaming industiy

In 1959, under the direction of Grant Sawyer, the enactment of Assembly Bill 144
created the Nevada Gaming Commission (NGC). Like Senate Bill 170 four years earlier,
Assembly Bill 144 also contaidelanguage demonstrating concern with preserving the
moral fiber of the community. The bill charged the NGC with administering its functions
for O6the protection of the public and in the
the authoritytoissuan emer gency order to suspend a I|ic
immediate preservation of the public peace, health, safety, morals, good order or general

wel fared of Nevada.
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By demonstrating concern for thelddser al
drafters began to reconcile morals with gambliige Gaming Control Act passed by
Sawyer in 1959 gave the board and the Gaming Commission great discretion. Both the
courts and public opinion supported this appro&ehther tweaks to the system alied
gaming to operate successfully as long as the integrity of the operation and the games
was assured.
The gamindandscapeavas furtheralteredin the 1960s. Senate Bill 299, enacted
in 1965, required gaming employees to hold work permits. Valid work ifsecauld
only be issued by the city, county or Board and the bill targeted mob associates who
seemingly held innocent jobs but acted as mob middlemen in skimming practices. In
1967, Senate Bill 349 required all rogstricted licensees to conduct annuadits, and
those audits had to be performed by independent audd@sing the stigma of gambling
that existed in the 1950s required Nevadads
had to be proactive in addition beingreactiveand truly testd theirii c o mmi t ment t o
devel oping integrity in every aspect of the
In 1969, dter years ofstatutory revisionthe Nevada legislatureontinued to
implement gaming reformpy enacting Senate Bill 353 to allow publicly traded
companies toh ol d gami ng |l icenses. Foll owing t he
companies such as the Hilton and MGM entered Nevada. These corporations were the
right kind, the kind discussed in appropriate business magazines, and within ten years, the
Nevada gaming ingstry was seen as a safe investment.
By 1978, Holiday I nn had made it respecte

in the gaming industry.

20



Global Acceptance of the Gaming Industry

As the gaming industryemerged from the shadsw gambling became de
despicable. When average shareholders began investing in casinos, Las Vegas became a
glamorous destination for middkemerica.

Eventually, Nevada casinos transformed from mere vacation destination, to
investment opportunity, and finally to welcomedgi#ior. Nevada has evolved from the
nationbés mor al scapegoat to a model for ot
throughoutthe nation, all due to the Nevada g i s | adntunuing dosimitment to
integrity in every aspect of the gaming industry.

The dd stigmas associated with gambling have been effectively erased by the
laws noted above and many others. Howetgeprevent a reemergens@me provisions
of the Act, and associated regulations promulgated by the NGC, operate on the premise
that those sgmas still exist.

The men and women who run the current gaming industry now represent the best
executives in the nation in terms of education, talent, experience, and commitment to
their communities. The two largest gaming companies in Nevada, MGM Maage
Harrahodos Entertainment, demonstrate how gami
industry leaders are measured. Both companies have won awards recognizing their
business achievements, leadership in diversity and employee benefits, support of
educaion and charity, and beneficial involvement in their communities.

On January 27, 2006, the MGM Mirage was cited as one of the top corporations
in the U.S. for multicultural businesses and will be awarded for their commitment to

diversity during the  Annual Multicultural Business Conference at MGM Grand Hotel

21



and Casino in Las Vegas. Fortune Magazine named the MGM as one of the "50 Best
Companies for Minorities" in 2004, and the MGM was recognized by Black Enterprise
Magazine as one of the "Top 30" comps in the U.S. for embracing diversity. The

Mi rageos gaming executives have al so been

contributions of minorities in business, law, public service and entertainment.

Nevada casinos are also leaders in charitable giving n 2 00 4, Harrahos
million to the Al zhei merdés Association, anoc
million to the Meal on Wheels Association o

approximately $1 million to United Way agencies. In aletho mpany és donat.i
totaled more $30.5 million dollars last year. Off the strip, Station Casinos raised over
$400,000 in response to Hurricane Katrina for the Las Vegas branch of the Salvation

Army.

These are but a few of many examples that demonstrate qual ity of Ne
outstanding leaders and their gaming operations. They are but a glimpse into the reality
that Las Vegas is no |l onger run by thugs anc
most qualified and ethical businesspeople.

This trandormationis atributeto N e v lawinmakersand regulators,and their
continuing commitment to integrity in every aspect of the gaming induSayning
companies adhere to standards of compliance that are stricter than those of any other
sector of busines as reflected from the following excerpt of a published article written
by Dean Richard Morgan of the William S. Boyd School of Law and Professor Bob

Faiss.

22



6Gaming companies and gaming attorneys h
levels of integrity inconducting their business affairs. As a result, the dishonored roll of
public corporations whose conduct has scarred the reputation of corporate America does
not contain the name of a single gaming corp

Through the efforts of prior boards and cormssion memberswith respect to
organized crime, Nevada has effectivplyt an end to that presence. Organized crime is
present in a lot of different industries, but certainly because of the way the industry is
regul ated today inot Mavadeae, |ietved ddr toanicrel ywas .

Concerns about character can no longer be justified by reference to concerns of
the public, because the image of gaming has changed in the consciousness of America.
Common citizens are not even aware of these burdens, andingygbem does not
further any public confidence in the gaming industry. Rather, the record of conservatism
by Nevadads regulators is justified because
depends on its reliability and predictability.

The integrity ofNev adadés gaming industry is the re:
regulators will insure that its integrity is not sacrificed by radical changes to the
regulatory frameworkWhile gaming licensees may consider many regulations to be
i ntrusi ve, yNMNawslownatdssbetthritosekclude criminal elements from the
industry rather than trying to remove them once they are inside. Still, some licensing
requirements are unnecessarily burdensome, and it is appropriate to consider some
modifications.

In Statev. Rosenthal 93 Nev. &, 45, 559 P.2d 830, 836 (1971)e Nevada

Supreme Court found gaming to be a privileg
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i nherent in useful trades and occupations. 0
useful trade beause of its perception as an inherently harmful business. In 2006,
however, gaming is free of corruptive taint, and the leaders of casinos deserve the same
protections as leaders in other industries, which includes a system of checks and balance
on the demsions of regulatory agencies.

Today, he fairness, effectiveness, and necessityf ef v a daanmihg regulations
and statutegontinue tobe evaluatednd testedT od ay , Nevadads gaming
face Wynn Casinods <chal | e gagmg integritytishbasedpr i nci p
within the state.

The State of Nevadand the casino industry fadéficult challenges in regulating
legalized gaming activity. The challenge for government is to put into place effective
controls to oversee gaming and to maimtidéie will to regulate the industry for the public
benefit. There is a direct nexus between effective regulation of the gaming industry and
the longterm success of casinos.

Over the years, Nevada has been able to institute effective regulatory controls,
t hat not only protect the Statesd interest
foundation for growth in the gaming industry.

The el ements of Nevadaodos effective casi ni
controls and licensing of those companies imaddviduals who participate in the gaming
industry. But first, suffice it to say that the goal of licensing is to ensure that only those
companies and individuals who meet the Neva
license; that organized criminalements are kept out of the ownership and operation of

the casino industry; and vendors that service casinos, and that otherwise unqualified
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companies and individuals do not receive a casino license. Additionally, from an
operational perspective, the ga#l casino regulation is to ensure that all monies are
accounted for, the casinos are not used to launder money, and that the games are operated
fairly.

Nevada has incorporated in their gaming legislation, public policy goals relating
to the regulation andversight of gaming, including:

(1) strict regulation of the industry, including detailed provisions pertaining to

licensure and ongoing regulation and taxation; and

(2) the granting of a casino license as a privilege that can be revoked by the State,

if circumstances so warrant. In this way, the holder of any type of license is

placed on notice that it must conform its conduct to certain standards;

(3) the creation, by the enabling legislation, Mevada Gaming Control Bogrd

an independent agency toargee gaming activity.
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The Gaming I ndustrydés I mportance

On March 19, 1931, th&tate of Nevaddegalized casino gambling, for two

reasons:

(2) The state wanted to replace the reliable tax base lost when the silver

business went southnd
(2) Legislators wanted to benefit from the anticipated tourism boom.

While the motivation of the legislators was questioned at the time, years later,

their action has turned out to be "brilliant."

Without gaming, Nevada would be a wonderful truck stop tbe way to
California. Gambling turned Nevada into the little state that could. No longer does the
majority of the national population look at gaming as an evil business and therefore
gaming operators can easily move not only in the tourism industryinbilte local
community. Investors now line up for the opportunity as do gamers who now see

themselves as entertainment seekers.

Gaming has made Nevada a significant player in the global economy. Travel and
tourism is an area in which the United Statesraibalance of payments surplus. It is the
engine of growth for urban Nevada.

The gaming industryés importance to

that direct state gaming taxes provide 38%

Regulators want to ensutieat the industry is not tainted by unsuitable practices.
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The Nevada Gaming Control Boarahd Gaming Commissiomust vigilantly
monitor industry practices to eliminate practices that may come to reflect badly on the
industry.

The Boar dos A uiodicdlly aDditsy casino® to erswea proper
accounting methods and compliance with state
own internal controls. Devices such as the List of Excluded Persons, popularly known as
the OBl ack Book, 6corrapx eldmerdseof sodiety,mand r@dulatians
provide that any violation of the Nevada Gaming Control Act by a licensee or a
|l icenseeds employee shall be grounds for sus

Each state of the Union of these United Stdieays the duty and responsibility to
provide for the welfare of itsd residents,
great State of Nevada a k e s seriously itsd obligations
businesses and to each of the states dijthen.

Thanks to exceptional legislative foresight, based amecard of conservatism
Nevada continues to prosper, even in these harsh economic times. The state has
succeededecauseof the strengthr el i abi I ity and predictabili
industry.

Thekey isfintegrityinevery aspect of Newhkctliathes gami nc
result of decades of efforThe Nevada State Legislature, throughreétgulatorsworks to

insure thathisintegrity is not sacrificed by radical changestsaeguktory framework
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The Concept of dAlntegrity of the G

A n ffitial0is a generic terimwhich refers to one whbas official authority or
sanction For the purposes of this discussion an official referampires, judges and
referees in all sports, amal all other forms of endeavor outside the arena.

Officials are held to the highest standard of ethical conduct, because of their
obligation to provide for fAintegrity of the
disputes that aris&Vhat this meas is thatno player team side corporation or other
entity, receives anunfair advantage overanother. Officials are charged with the
responsibility of #fAimpartiall yoarrassgmed.vi ng di

As previously illustratedthe future and welbeing of the gaming industry within
Nevada is hinged upon this concept of HAgamin

Ensuring fAintegrity of thoffcialsgpdenauseof i s t he
the crucial role they play, in relation to the competitangl the competitignthat is, to
make certain the competitions, whether sport or business, are run prapeiy; make
sure that competitors are not doing anything they are not supposed to do.

In competition and other forums, it is common for dispubearise over both the
technical nature of the rules, and how those rules are meant to govern events that have
occurred. There are many situations where there is a dispute between competitors which
cannot be resolved between the parties, or is part asshe. Baseball is unambiguous,
the integrity of the game is held in such high regard that one cannot imagine cheating. It
happens, of cours&or example, glayer corks his bat; a pitcher rulaselineon the

ball; or a player uses performance enhandngs
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With respect to his position on the issues now before mnthe words of the
Nevada Labor Commissioner, Michael Tanchak,function can be compared to that of
a referee at a boxing match:

A | am neutral i n this ¢istke thda funotion obae c au s e

referee in a boxing match. My duty is to ensure that the rules are enf(ioad.

The Minutes of the Meeting of the Assembly Committee on Judi‘ciﬁﬂ?‘

Session March 27, 2007reprinted beloywo

The State Legislatureinsitd i nf i nite wisdom with respec
adopted this approach and mandated that these principles be strictly enforced to protect
Agaming integrity.o

At stake in this disputes thefintegrity ofthet a b | e g a Mlevadacasina t h e

floor.

Again, the future and webeing of the gaming industry within Nevada is hinged
upon this concept of Agaming integrity.o
That is the Legislative mantra that has carried Stete of Nevadanto the new

mi | | e nintégutyrin e ier y a s p e ¢ t mingfindubtgovbacdused ghereg a

there is nassurance of gaming integritythere is no game.
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How Law isMade in Nevada

Only the NevadaState Legislaturecan pass laws governing the stateaw is a
system of rules, enforced through a set of institutidhs Legislature introduces, debates
and approves new state laws, evaluates and revises existing state laws, and repeals laws
that are unnecessary, antiquated, or no longer needed.

The Nevada Legislature most recently addressed the procedure by which law
enactedin their publicatiorentitled,iHow a Bill Becomes a Law r b nA Gilide to the
NevadaSt at e L ergprirded betow.r e , 0

fiHow a BillBecomesalLawf r om A A GNevadaState leegistature

How a Bill is Passed

Initial Steps bythe Author

e |dea- Ideas for legislation come from government, elected officials, busin
organizations, and citizens.

e Drafting - Requests for drafting may be made by legislators, legis
committees, the Governor, state agencies, and local gowethim& staf
attorney for the Legislature prepares a formal draft of a bill.

e Introduction and First ReadingA bill is submitted by a Senate or Assen
member, numbered and read for the first time, assigned to committe
printed. A bill or resolutio may be introduced in either the Senate ot
Assembly and cosponsors in the other house may be listed on the fron
measure.

Action in the House of Origin

e Committee - A committee holds a hearing to take testimony and g
information about théill. It may recommend that the legislative house pass
as it is written or pass it with amendments. If a committee thinks that
requires further committee consideration, it may recommend that the leg
house amend the bill and-refer t to the same committee or to ano
committee. Finally, a committee may vote to "Indefinitely Postp
consideration of a bill, effectively killing it, or may take no action at all.

e Second Reading Before the Full HouseA bill given a "Do Pass
recomnendation is read a second time and placed on General File for deb
vote. A bill that is given an "Amend and Do Pass" recommendation is
second time, amended and reprinted before being placed on the General
action.
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e Floor Debate and Vet by the Full House Bills are read a third time a
debated. A rolcall vote follows. For passage of bills that require a constitui
majority, 11 votes are needed in the Senate and 22 in the Assembly. Bil
tax or fee increases require a tihirds majority (14 votes in the Senate anc
in the Assembly). A measure that does not receive at least the required nu
votes is defeated. Any member who casts a vote on the prevailing side me
notice of reconsideration to request a second.\al bills that are passed by |
first legislative house are then forwarded to the second legislative house
the process begins again.

Action in the Second House

e First Reading Bill is read for the first time and referred to committee.

e Committee- Procedures and possible actions are identical to those in tF
legislative house.

e Second Reading Before the Full HousEpassed by committee, the bill is rea
second time and placed on the daily file (agenda) for debate and vote.

e Floor Debat and Vote by the Full HouseThe procedure is identical to thal
the first house. If the second house to consider a bill passes it v
amendment, it is returned to the first legislative house for enrolimer
transmittal to the Governor. Resobris that are passed are sent to the Sec
of State. If the second house amends a measure, it is returned to the |
origin for consideration of the amendments.

Resolution of Differencd# necessary)

e Consideration of AmendmentsThe house of dgin decides whether to acc
the second houseds amendments. | f
Governor. If it accepts the amendments, the bill goes to the Governor.
amendments are rejected, the bill is returned to the second foowselecisiol
whether to withdraw the proposed changes (recede). If the second house
recede, the bill is referred to a conference committee that includes mem
both houses.

e Conference The conference committee attempts to reconcile tfiereinces an
presents its recommendation in the form of a conference report. If both
accept the report, the bill goes to the Governor. The bill dies if the memt
the conference committee fail to agree.

Role of the Governor

e  Generally, the Govaor must act on a bill within 5 days after he receives it i
Legislature is still in session (Sundays excepted). However, if there are
than 5 days remaining in session, or if the bill is delivered after the sessi
ended (adjourned sine dighe Governor has until 10 days after sine die tc
The Governor may sign the bill into law, allow it to become law withc
signature, or veto it. A vetoed bill returns to the house of origin for a po
vote on overriding the veto. An overridegreres a twethirds majority of botl
legislative houses. If the Governor vetoes a bill after session ends, it ret
the next legislative session. Measures become effective on October 1st fo
the end of the legislative session, unless otherngigeified in the bill.
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How NewLaw is Made in NevadaWy nn Casi nodés Unil ater al E X
Deal er 6 st dilpn doRrdneptedithe Proposal ofAssembly Bill A.B. 357
The following is an illustration of he af or e Atgon inithe Hasd of
Origin Committee @vhere acommittee holds a hearing to take testimony and gather
information aboug bill.
In the case atbawwy nn Casi nod6s wunil ateral texpansi o
i nclude Asupe rpoomped the proposal afsamblye Billa357(hereafter
A.B. 357) In brief, A.B. 357 sought to revis RS 6 0 8protisioAsdsverning tips
and gratuities received by employed¢evada Assemblyman Bob Beers, Assembly
District 21, brought A.B. 357 forwardfter beingcontacted byeveral constituents who
workedas dealerat Wynn Casino
On March 27, 2007the 74thsessionof the nmeetingof the NevadaAssembly
Committeeon Judiciary the committeeaddressed the identical issues presented herein.
Thecommittee kld thehearing to ta& testimony and gather information about the bill.
The minutes of that 74session with respect tips and gratuities received by
employes are presented in their entirety below.
The Committee discussion provides invaluable insight to dechonstrate the
complex naturef the issues presented in the casew before the Labor Commissioner
The issues and questions raised by various interested parties are highlighted for purposes

of illustration.
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An In Depth Discussion of the IssueBefore the Labor Commssioneri The Minutes
of the Meeting of the Assembly Committee on Judiciary 74" Session March 27,
2007

The Committee on Judiciary was called to order by Chairman Bernie
Anderson at 7:42 a.m., on Tuesday, March 27, 2007, in Room 3138 of
the Legislati ve Building, 401 South Carson Street, Carson City,
Nevada. The meeting was videoconferenced to Room 4401 of the Grant
Sawyer State Office Building, 555 East Washington Avenue, Las Vegas,
Nevada. Copies of the minutes, including the Agenda (Exhibit A), the
Attendance Roster (Exhibit B), and other substantive exhibits are
available and on file in the Research Library of the Legislative
Counsel Bureau and on the Nevada Legislature's website at
www.leg.state.nv.us/74th/committees/. In addition, copies of the
audio record may be purchased through the Legislative Counsel
Bureau's Publications Office (email: publications@Icb.state.nv.us;
telephone: 775 - 684 - 6835).

COMMITTEE MEMBERS PRESENT:Assemblyman Bernie Anderson, Chairman

Assemblyman William Horne, Vice Ch airman , Assemblywoman Francis
Allen Assemblyman John C. Carpenter , Assemblyman Ty Cobb
Assemblyman  Marcus  Conklin , Assemblywoman  Susan  Gerhardt )
Assemblyman Ed Goedhart , Assemblyman Garn Mabey , Assemblyman Mark
Manendo, Assemblyman John Oceguera , Assembl yman James Ohrenschall )
and Assemblyman  Tick  Segerblom . COMMITTEE MEMBERS ABSENT:

Assemblyman Harry Mortenson (Excused)

GUEST LEGISLATORS PRESENT: Assemblywoman Shelia Leslie, Assembly
District No. 27 and Assemblyman Bob Beers, Assembly District No. 21

STAFF MEMBERS PRESENT: Jennifer M. Chisel, Committee Policy Analyst )
Risa Lang, Committee Counsel, Danielle Mayabb, Committee Secretary )
Matt Mowbray, Committee Assistant

OTHERS PRESENT:
Victoria M. Van Meter, Court Master, Family Division, Second

Judicial District, Washoe County ,  William Gardner, Chief Criminal
Deputy Prosecutor, Reno City Attorney's Office , Brenda Dizon,
Executive Director, The Shade Tree/Noah's Animal House, Nancy Hart,

Representative, Nevada Network Against Domestic Violence, S taci

Columbo, Representative, The Shade Tree/Noah's Animal House, Brian

O'Callaghan, Detective, Las Vegas Metropolitan Police Department,

Gabriela Gandarilla, Representative, Safe Nest , Heidi Folle,
Representative, Safe Nest, Ann Price - McCarthy, Representa tive,
Nevada Trial Lawyers Association, Don Mello, Private Citizen,

Dayton, Nevada, Albert Maurice, Dealer, Mirage Casino, Jesse Guest,

Representative, Tip - Earners of Nevada, Marcus Hansel, Dealer, Wynn

Las Vegas, Meghan Smith, Representative, Minimum Wage Tipped
Employees of Nevada, Edward L. Watson, Vice President, National

Association for the Advancement of Colored People, Thomas Golly,
Representative, Nevada Tip - Earners, Susan Fisher, Representative,
Nevada Hotel & Lodging Association, Samuel McMullen, Representative,
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Las Vegas Chamber of Commerce and Nevada Restaurant Association, Kim

Sinatra, Wynn Las Vegas, Andrew S. Pascal, President, Wynn Las

Vegas, Kevin Tourek, Senior VP and General Counsel, Wynn Las Vegas,

Michael Tancheck, State Labor Commission er, State of Nevada , Dan
Silverstein, Vice President, Nevada Attorneys for Criminal Justice;

Attorney, Homicide Unit, Clark County Public Defender's Office,

Jason Frierson, Public Defender, Clark County, Cotter Conway, Deputy

Public Defender, Washoe County , Joseph Turco, Representative,
American  Civil Liberties Union of Nevada, Ben Graham,
Representative, Nevada District Attorneys Association, Kristin

Erickson, Representative, Nevada District Attorneys Association,

Tammy Riggs, Deputy District Attorney, Cri minal Division, Washoe
County, Josh Martinez, Representative, Las Vegas Metropolitan Police

Department, Nevada Sheriff's and Chief's Association

fChairman Anderson:
[Meeting called to order. Roll called.]...

Assembly Bill 353: Makes various changes ¢ oncerning the restoration
of parental rights. (BDR 11 - 851). | am removing Assembly Bill 353
from today's agenda and | will move it to April 4th. There are some

issues in the bill that need to be addressed and | want to make sure

there is sufficient time fo r parental rights questions to be
properly addressed.

Chairman Anderson:

Ms. Lang, we may have to work with the wording before we move this
bill. We will move it to the work session after the next. Let us
move our attention to Assembly Bill 357

Assembly Bill 357: Revises provisions governing tips and gratuities
received by employees . (BDR 53 -1166)

Assemblyman Bob Beers |, Assembly District No. 21:

| brought A.B. 357 forward because | was contacted several months

ago by several constituents who w ork as dealers in one of the strip

resort casinos. A change in the established policy had occurred in
their workplaces. Fifteen to twenty - one percent of their tips were

being taken from them and were applied to the salaries of their

various floor managers

The dealers showed me a bill that was written in the early 1970s

which originally intended to prevent this from happening. The change
in tip policy was clearly a violation of that statut e. Judicial
decisions made after the bill was introduced changed t he way the
statute read so that it no longer had any meaning. That is why |

decided to put this bill together . This bill amends the statute so

that the definitions are stated more clearly (Exhibit H). This
legislation would make future judicial editing of the law much more
difficult.
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Don Mello, Private Citizen, Dayton, Nevada:

Before 1971, employers had to post a sign stating that tips and

gratuities would be applied to their employees' minimum wage.

Without this sign, employees could not apply the tip s. In 1971, a
bellman working at the Mapes Hotel and Casino in Reno asked to meet

with me. He had kept a log of his tips and wages for weeks. His tips

for each week were more than his wages; therefore, he owed money to

his employer. Many of his fellow empl oyees were in the same
situation. Then | introduced the original tip legislation in 1971

This  legislation is needed considering that the middle - income
bracket is shrinking, wages are declining, and food and gas prices

have had sharp increases. It is di fficult to make ends meet without

tips for people who earn minimum wage . Gaming and mega - resorts bring
tourists to Nevada. Without the hard - working men and women serving

them, there is a good chance many of them would not return.

This bill was brought a bout because judges have ruled that tips did

not have to be applied as the law read . Nevada became a state 143
years ago, but still has a part - time legislature that meets only 4

out of every 24 months. Nevada has a Judicial Branch that waits for

the legisl ators to go home so that they themselves can start
legislating. As soon as you have gone home, the Executive Branch

starts writing regulations that have the effect of law. It is time

that this Body becomes a serious branch of government. The Nevada

Constit ution says that legislators will be paid for 60 days of a

regular session and 20 days of a special session and not while you

serve on an interim committee. The answer to these problems is to

have an annual session. | recognize that this has been tried befo re
and the press has said that they will support annual sessions. This

Committee should seriously look at the Missouri plan. It is a plan

that will keep money out of judge's races.

Chairman Anderson:

Mr. Beers, | noticed that in your packet you submit ted several
letters of support and three of the 100 affidavits that you received

(Exhibit 1). I will have all of these entered into the record for

today.

Assemblyman Oceguera:
Mr. Beers, could you explain what this amendment does?
Assemblyman Beers:

This amendment answers a concern that was raised to me by people who

are involved in tip law. There was an established tradition in
tipping ; then a change occurred and tips began to go through payroll
for taxation purposes. They were concerned that the original Section

1, subsection (a) would cause problems with the IRS. This amendment
removes that section without weakening the intent of the law, and
solves a federal problem. It was also brought to our attention that
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there could be retaliation if this la w passes. We would add a

section to prohibit the posting of signs stating that you could not
tip in areas where that practice had previously been customary.

Assemblyman Conklin:

How would the practice of business take place? If | owned a casino

or a | arge facility and | had 1,000 service employees who garner
tips, it is my understanding that any group of employees could enter
into a written, contractual agreement for tips with the business

owner. Potentially just two people could enter into an agreemen t and
the owner could have up to 500 different tip agreements in their

establishment? Is that what you intended in this bill?

Assemblyman Beers:

That would be an unintended consequence

Chairman Anderson:

There are a wide variety of different kin ds of games and
opportunities for the pooling of tips . For our purposes, what is the
difference between the busboy, the kitchen, and the waitresses? Do

you intend all restaurant staff to be in one tipping group? How do

you determine who is or is not in the tipping pool? Is it going to

be entirely up to employee groups to determine?

Assemblyman Beers:

That was the original intent that the employees determine their own

tipping groups . One of the reasons for this hearing was so that we

could  find ways to avoid unintended consequences The original
intent of this law as well as this bill was to prevent the

confiscation of tips to help businesses to profit from their

employees' tips. If we need to adjust or add definitions to avoid

confusion down the line wi thout affecting that intent , | have no
problem with that.

Assemblywoman Allen:

| am trying to understand the breadth of this bill. When my younger
brother was in high school, he worked at Winner's Corner Carwash.

During his first year he vacuumed with no tips. The person who

washed the car at the end was the person who earned all tips. My
brother worked his way up until he became the person at the end who
received all of the tips. He worked and collected tips for about six

months until management change d their policy. The people at the end

who received tips were then required to share it with everyone. | am
concerned that businesses have disregarded their employees when they

decided that this was the best solution. Is it your intent that we

affect small businesses?

Assemblyman Beers:
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My intent is not to affect small businesses. In some small
businesses, such as small diners and casinos, the owner is also

manager, pit boss, dealer, and may also maybe even a server. I am
trying to find a way to accommo date different tip issues that may

arise for those types of businesses . It would be different for a
business of over 30 employees. This bill is intended to prevent
management from arbitrarily making tip decisions without the consent

of those who have earne d the tips. If the people who collect tips

want to enter into an agreement where they all share equally, that

should be their choice.

Assemblywoman Allen:

In the carwash example that | gave, the employees at the end of the
production line did not want to evenly distribute their tips.
Management made it the policy to make it more equitable. That
carwash likely had a payroll of over 30 employees, which may be
considered a mid - sized business rather than a small business. Either
way, it seems like the tip d ecision should be given to each private
business individually.

Assemblyman Beers:

Again, that was the owner making the decisions on behalf of the

employees. In your example, the fiscal impact on employees was
probably not as substantial when they were required to share their

tips amongst the other employees. In situations where employees are

earning minimum wage and need to support a family, the business

should not arbitrarily decide to adjust their bottom - line by
deducting a significant portion of emp loyee's tip earnings. A

reasonable person can see that is not a good idea.
Albert Maurice, Dealer, Mirage Casino:

I have been a resident of Las Vegas for 36 years. | have also been a
dealer for the same number of years. | am here to support A.B. 357.

This bill concerns all tip earners throughout the nation . Current
tip policy has a sweeping and devastating effect on tip earners

Nevada Revised Statutes 608.160 was passed by this body in 1971.

When read objectively, this bill clearly states that employe rs are
prohibited from taking their employees' tips for the profit of the

employers. The Wynn tip - policy is clearly in violation of NRS

608.160. Unfortunately, the judicial system has distorted the

meaning of this law since its passage. This is not the fir st time

that the legal system has distorted the law that they were sworn to
protect. Please honor and respect the intent of your predecessors by

passing A.B. 357. By doing so, you will stop a very damaging policy
that is harmful to citizens, the reputation of the main industry of
Nevada, and the entire State of Nevada . This will send a message to

the legal system in their practice of rewriting legislation and

bring you the respect of your successors so that they may honor the

legislation that you pass in yo ur tenure. We have seen enough
corporate greed and the abuse of power in this country's recent

37



history. This is another example. Please do not let this happen in
the great State of Nevada . Please pass A.B. 357.

Chairman Anderson:
Next we will hear fro m Mr. Guest.
Jesse Guest, Representative, Tip - Earners of Nevada:

| am going to address Ms. Allen's concerns. The young man who was
vacuuming cars was entitled to tips. As a consumer, it is my

prerogative to tip any particular person | choose. | do not need
anyone, including a casino manager, to take it upon himself to

decide who | intend to tip. | understand that sometimes restaurant

busboys, casino supervisors, or people who vacuum my car may seem

inaccessible when | would like to tip them, but | have the

opportunity to tip them if | desire to do so. For example, if | was

gambling in a casino and wanted a specific person to receive my tip,

| could ensure that | presented them with my tip by specifying who

the tip was intended for. | would not want my ti p to be confiscated
by the supervisor for him to determine who | intended to tip.

Consumers have the right to decide who their recipients of their

tips are. It is unfair for management to decide who I, as a
consumer, am required to tip. | ask that you supp ort A.B. 357 to
prevent management from arbitrarily assigning tips that were

intended for other individuals. Perhaps employees can be allowed to

receive tips directly.
Chairman Anderson:

In reference to Ms. Allen's carwash example, oftentimes | tip th e
person who presents me with my car after it has been cleaned because

that is the person who | see. | do not necessarily tip that person

because they have done a great job cleaning my car. The person at

the end of the carwash happens to be the person who | have contact
with after my car has been washed. The person who vacuums cars

probably has the most difficult job in the car washing process. They
are most deserving of a tip, but they do not typically come into

contact with customers as they are busy vacu uming.

At a carwash or at other similar businesses, are employees unable to
determine how their tips are distributed? If service employees
desired, would they have the option of amalgamating their tips?

Jesse Guest:

Yes, employees have the option of combining their tips. Generally
speaking, people who receive a tip do not want to share it with

their coworkers. I can understand that. | also understand your

point, and | understand Mr. Pascal's desire to implement this

policy. But | do not believe it is necessary. The person who vacuums
is paid to do his job. He is compensated for his work from the money

that | paid for the carwash package. If | tip the person at the end,

it is to ensure that the person vacuuming does his job well as a
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form of quality co ntrol. If | desire to tip the person vacuuming, |
have the option to walk to him and do that.

Assemblywoman Gerhardt:

As consumers, we should decide where our tip goes. If I want to tip
a valet, he is my intended recipient. If there is a tip box
avail able, | assume that if | contribute to it, it will be

distributed among the employees. If | contribute to a tip box, | am

assured of who will receive my tip. If we are going to have tips
distributed, perhaps tip boxes are an alternative solution to

individ ual tips. That way if a consumer wants to directly tip a
dealer, he can ignore the tip box and directly tip the dealer.

Chairman Anderson:

Since table games are regulated differently, the size of the tip

might have to do with the size of the wager tha t is allowed at a
particular table. Getting a $100 chip compared to a table that only

allows $2 bets makes a significant difference when considering a tip

box. The manager controls which tip box employees could garner since

tips also vary by shift. | remem ber how casino tips are distributed

from my own experience as a casino employee.

Assemblywoman Gerhardt:

It should be driven by the consumer because they are the ones giving
the tip.

Chairman Anderson:
It seems that employees have a different opin ion.
Assemblyman Conklin:

I am concerned about this bill because it seems to have several

unintended consequences that need to be addressed. | have not
received tips since my work experience has primarily been in human
resources. Let us consider that h ypothetically there were a group of

employees earning the largest amount of tips. Let us also consider

that this group decided to combine and divide their tips amongst
themselves. What would prevent management from dividing such a group
by sending its memb ers to job assignments which result in lower
tipping? The unintended consequences of passing this bill seem to
outweigh its benefits.

Jesse Guest:

| understand and | agree with you to a certain extent. The practice
that has been in place in Las Vegas h as been that everyone working

on the gaming floor contributes their tip to be distributed evenly.

If employees would like a tip pool to be consistently established,

maybe we can add an amendment to provide for that. In this proposed
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amendment, employees wh o do not wish to participate will be required
to regardless.

| do not know if this is necessarily an issue of individual

employees in the casino wanting to go for their own tips. As we

stated earlier, there is nothing to prevent management from placing

favored employees in high - tipping positions. If an employee does not

wish to cooperate in a tip - pool, what would stop management from
placing that employee in a poor - tipping assignment? If management
wants a 24 - hour tip pool in place, there are ways in pla ce for them
to go about making that possible. In practice it would not be

practical for an established group of high tip - earners to separate
themselves from the rest of the employees and leave everyone else

out to dry. That is not what management wants. Th ey would not be
able to stock their casinos with talented, professional individuals

if that were to take place. Perhaps the bill needs to specify this

issue somehow. The issue could be addressed easily.

Assemblyman Horne:

We might be getting a little away from the purpose of this
legislation. Is this supposed to be a discussion on policies

pertaining to whether or not we should allow certain gaming
facilities to mandate that they share employees' tips with their

management as opposed to the other emplo yees? | know there are some
unintended consequences that may arise from this bill. | do not know

if one of those consequences is a separation of those working at

high tipping tables to those of low - tipping tables having their own
separate groups. There is no danger of those employees working at a
coffee shop being required to share their tips with everyone on the

gaming floor. | do not think that is the danger here. The issue that
needs to be addressed in regards to this bill is whether or not we

are going to allow tips to be shared with supervisors or other
management.

Chairman Anderson:

We are concerned with the precedent that was set recently by the

court in revising the original intent of this legislation. We

clearly want it to be understood that the y have changed it from what
the original legislative intent was.

Marcus Hansel, Dealer, Wynn Las Vegas:

I come today as a husband, father of three, and a dealer. | am

asking you to protect my fellow dealers and my money. Nevada Revised

Statutes ~ 608.160 protects dealers' money from casino opera tors. They
are not to benefit from any form of tip pooling of dealer's money. |

was hired by Mr. Wynn and his property for $5.15 per hour. That is

my pay. About one and one half years later, | now earn $6.15 per

hour. My coworkers and | earn our tips. Mr. Wynn did not guarantee

me any tips when | was offered the job.

Chairman Anderson:
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Please keep your discussion pertinent to the policy only.
Marcus Hansel:

As many of the Assemblymen have stated, we want ou r earnings to
remain ours alone. When we do 100 percent of our job, we do not want
to be compensated with 80 percent of our earnings

Chairman Anderson:
Have you read the bill?
Marcus Hansel:

Yes.

Chairman Anderson:

How will this clarify the p roblem you experienced at your place of
employment? How does the bill resolve the problem you experienced at
work?

Marcus Hansel:

The bill gives dealers back the money that they earned in tips and
to pool together. It protects our money from being redi stributed by
casino owners ; to collect our money and give it to management.

Assemblyman Horne:

We have heard today about employees of carwashes not being able to

share in the earning of tips, only those at the end getting it. The

restaurant busboys ge t to share in tips from the servers; on the

gaming floor, the floor supervisors get to share in tips as well.

Under that theory, if 1 give you a tip when | give you a $100 bill

for you to make change, arguably you could say that the person you

notify for ¢ hange is helping you to do your job as well. It begs the

question: why should you not share your tips with that person? How
is that different from other places where tips are shared?

Marcus Hansel:

They have a much higher salary than | do. They do not make $6.15 per
hour. They know what they get paid when they work eight hours. |

know that if | stay eight hours | make $6.15 multiplied by eight.

When | deal to six people, the floor supervisor has four, five, and

six games & multiply that exponentially.

Can that floor supervisor spend quality time with each individual

player as a dealer does? As a dealer we have personal contact with

those players. A dice crew has four individuals that do that. Three

dealing, one on break, they come back. The specific g roup of
employees takes care of that group of players. You will have 16
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players on a dice game. One floor supervisor is potentially watching

two games. That is thirty -two people that one person is serving.

They have to worry about rating the player. That i s their job. They
rate the player. They determine how much the player won, how much

they left with, etcetera. They want to know the information that the

corporation wants to know. Their job is to monitor the earnings of

the casino.

Assemblywoman Allen:

| am trying to grasp how much loss to you there is. As an aggregate
amount to you monthly, how much is this loss to you?

Marcus Hansel;

| could send my daughter to college on what | have lost in one year.
| lose 25 to 30 percent of my earnings

Chairman Anderson:

This depends on the size of the hourly wage relative to the type of
casino where you are employed. At a minimum, a quarter of your
salary comes from gratuities and what you earn based on your
performance with players.

Marcus Hansel:

| entertain players the entire time | am working.

Meghan Smith, Representative, Minimum Wage - Tipped Employees of
Nevada:
Did you get the four - page letter | wrote (Exhibit J)?

Chairman Anderson:

We will make sure that the four - page letter is in th e record. It is
not necessary to read it as it is being distributed right now.

Meghan Smith:

| am a dealer at Wynn Las Vegas. | have been in Las Vegas for the
last four years. Is everyone aware of the practices taking place at
Wynn?

Chairman Anders on:

Please restrict the discussion to this particular policy. If there

is an unusual practice taking place at your casino, you may refer to

your  establishment using the phrase "at my particular
establishment."”

Meghan Smith:
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In my particular establis hment there is something very peculiar that
happened. We refer to the last Monday in August as "Black Monday."

Our casino owner stood in front of us and told us that he was going

to take a portion of our tips and give them to management. This bill

is tryin g to stop that. | understand exactly what Ms. Allen is

saying about lines of service ofrom busboys to wait staff. It is
important to attend to the needs of different levels of service

employees. But management is above service employees. The house pays

them five times more than they pay dealers. Their job is to correct

dealers' mistakes and to prevent tip hustling. Something like this

happened in 1999. My letter addresses that particular incident. The

Resort At Summerlin tried to rename the dealers and floor - men with
the title of "hosts." They decided to pay them all a flat rate of

$7.75 per hour with their full share of tips. The Labor
Commissioner's office is in charge of enforcing the labor laws. The

Gaming Control Board cannot monitor what is going on. If everyone is
involved in collecting tips, it saves the company money since they

do not have to pay management as much money. They said no way. | am

trying to figure out why it is okay now, but it was not in 1999. In

my letter | address several points. | ad dress case law, the code of
federal regulations under the Fair Labor Standards Act (FLSA) where

it defines tip pooling. It says tip pooling is okay, but those who

withdraw from the tip pool must also contribute to it. They define

where if people put $30 or more per month into the tip pool, they

should also be allowed to withdraw from it. Managers are
traditionally not tipped. | would like to address that fact that we
work in a customer service industry so everyone has to be nice to

customers. | call the coc ktail waitress over to serve the guests at

my table, but | do not expect her to give me 15 percent of her tips.
What we do is ensure that our guests are served well.

Chairman Anderson:

Have you worked at other properties or is this your only place in
this line of work?

Meghan Smith:

Yes, | have worked at other properties.

Chairman Anderson:

Is your current place of employment the only place where these
tipping practices have been implemented or have you encountered
similar problems elsewhere? This tip issue has all been a fairly

recent development. It is the result of a court case challenging the
interpretation of the law.

| am just trying to put this issue into perspective. It is easy to
dwell on one patrticular property where the issue is ¢ learly visible,
but the policy changes we would like to make need to be consistent

throughout the State . That way the law remains very clear.

Assemblyman Segerblom:
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This may be more of a statement but in my experience representing

dealers, they have a very difficult job. Few jobs require that a

person directly cater to his customers by providing them with free

drinks, while proceeding to take their money and continuing to try

and keep them happy. In the course of that process a good dealer

must have a great deal of personality. Female dealers in particular

deal with issues of harassment. Card dealers deserve any money that
they are given in tips.

Chairman Anderson:

I do not think anyone disagrees with the idea that people who are
working hard deser ve the gratuities they receive.

Edward L. Watson, Vice President, National Association for the
Advancement of Colored People:

| am a taxpayer in Clark County, and | am in favor of this bill. The

decision of this Committee will set precedent throughout the State
of Nevada . The National Association for the Advancement of Colored

People (NAACP) and | are very concerned about this issue. We think
it has long - range potential.

Hypothetically a person could decide to work in construction, and
then become a foreman. Would it be ethical for the foreman to allow
his employees to work overtime, and then take half of their overtime
wages? When you address this bill keep in mind that it goes far
beyond the casinos. My example is pertinent because this bill
extend s into small businesses . This bill is important to me
personally because | tend to tip generously. | always ask the
recipient of my tip who my tip money is shared with. If there is
someone who has worked hard for me, | intend to tip that person
generously. If the recipient of my tip is not sharing it with his
coworkers who may have worked equally as hard if not more so, then |
personally approach those workers and tip them each individually.

If a person vacuuming my car does not do a good job, | will not tip
the person at the end of the carwash. When | tip a team they are all

responsible for overseeing each other's work. The person who

receives a tip needs to take care of the other employees who are on

his team if they also earned that tip. | do not want management to
walk in and tell the employees how the tips should be distributed.

When that happens, we are forced to address a larger issue.

Employees are hired at a set wage. When an employee receives a tip,

it is the customer's way of rewarding him fo r doing his job well.
Management should not drop their employees' standard of living by

removing any portion of his tip.

| belong to the Local 872. The unions are very concerned about this
bill. We strongly support it. | want to emphasize that the labor
community in Las Vegas is very concerned as well as the NAACP. We

want fairness. If a man can pay $5,000,000 for a picture to hang on
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his wall, he can surely compensate his supervisors enough to earn a
livable income.

Thomas Golly, Representative, Nevad aTip - Earners:

According to the FLSA, employers may not take the tips of dealers.
Tips are the sole property of the dealers. The FLSA does not apply

in Nevada because it applies to a tip - credit. | have read the FLSA
ten times. There is no contradictory | anguage in it at all. In the
absence of any contrary language the language that is there

prevails. | started at first receiving 100 percent of my tip income.

Now | only receive 85 percent.
Chairman Anderson:

Thank you. If anyone else has written state ments, you may submit
them to the secretary. Next we will hear from those in opposition.

Susan Fisher, Representative, Nevada Hotel and Lodging Association:

We want to express our opposition to this bill. 1 would like to
defer my time to Mr. McMullen.

Samuel McMullen, representing, Las Vegas Chamber of Commerce and
Nevada Restaurant Association:

This is a very intense issue as indicated by earlier testimony. For
the Chamber of Commerce and the restaurant association this has been
a very consistent issue for us.

I will speak generally and then address specific parts of the bill.

In general, this bill severely restricts employers and business
managers from conducting themselves efficiently . We have always
tried to consistently promote and maximize business flexibility . In
this particular case, we are addressing a very sensitive subject.

Employees are confronting their employers about how they run their

businesses. Furthermore, it is important to note that any business
having issues with tipping polic ies is a customer - service oriented
business. These businesses are the primary sources of revenue for

the State of Nevada . They include the hospitality industries,

tourism industries, and gaming industries. Gaming is specifically

addressed in this matter.

This bill speaks volumes to several different business arrangements,

not only the ones that may have initially generated the issue . This
bill and the additional requirements proposed by Assemblyman Beers'

amendment severely restrict the ability of an empl oyer to conduct
his businesses successfully. In a customer service environment the

primary concern of employers is to ensure that people are treated
fairly.

Fairness is one of the fundamental issues being heard today. There
are serious ethical issues in volved in the scheduling and organizing
of employees. Managers need to ensure that positions are filled with
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appropriate employees. The carwash was an excellent example. The

employees at the beginning of the line share in the finished product

of a customer  's satisfaction and tip. As a business owner, you want
everyone to equally benefit from their hard work. Tipping has been a
highly litigated issue in past years. It is important to the morale

of many businesses that all employees work as a team and underst
that they all have a part, and then all share in the rewards.

been my understanding that the people who are involved in the
customer service chain in a casino environment and have supervisor
responsibilities have shared in tip pooling arrangemen

happens in many other industries besides casino floors. This bill
would disrupt many existing arrangements. There should be no
unrealistic restrictions on this issue and an employer's ability to
manage his business.

Assemblyman Horne:

You hav e made it part of your testimony that employers need to have

and
It has

ts. This

the ability to manage their business. Is it your position that all

employees should share in the distribution of tips?
fitting that the appropriate employees should share in the
dis tribution of tips.

If you say all employees should share, then in a restaurant
the executive chef would share in the tips. In a casino setting
tipping distribution could reach as high as the vice president of

It seems more

setting

hospitality. Is that the policy that we want to set or will we

establish that it only be employees in the direct line of customer
service?

Samuel McMullen:

I meant all employees in the direct line of customer service.
have to be reasonable about this. | want to emphasize that employer
need the ability to decide which employees are making a difference
in that customer service experience. If there are tips involved,
then we need the ability to make sure those are fairly distributed.
We do not want employees to have lower morale because
whether or not businesses are successful.

In the case of arrangements like those in the gaming industry, we
have gone from very hierarchical arrangements with multiple levels

it affects

to a collapse of those hierarchies. Supervisors are as much a part

of the customer's experience as their employees. There are thousands

of different examples of tip - pooling arrangements. Employers need

the flexibility to decide what makes the most sense.
Assemblyman Horne:

Today you are testifying that the employer i s the best
determine the boundaries of who shares in tips and how that
structure should be determined in their particular business.

trying to determine if perhaps that boundary has been crossed by
employers.
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Samuel McMullen:

Again, | emphasize that our general position is always going to be

that the employer has to have at least great involvement or control

over which employees are eligible to receive tips , Which are
required to share, and which are eligible to share and in what way.

Because you will find that regardless of whether we are discussing a

carwash, a restaurant, or a casino, there are places where it is

challenging to motivate employees to work.

Employers handle morale issues in which people believe they have

been unfairly treated. There are a plethora of issues which can

arise on any given day. Morale issues challenge employees'

motivation to work well in their environment. Employers need the
ability to ensure that their business works properly. They need to

figure out how to staff specific areas. They need to ensure that

they do not have inordinate turn -over. Employers need to have the
ability to find the people that they need in order to fill specific

positions. Then they need to make sure they do not have unfair

treatmen tissues amongst the individuals hired.

Assemblyman Carpenter:

| have a very small business. | am not certain how many servers we

have, although | know the number does not exceed ten. Some of our

servers have been with us since we opened 20 years ago. To a certain
extent, the reason they have remained our employees for so long is

that they control their own tips. My wife is also adamant that our

employees keep their tips because that is how they feed their

families and keep their homes. That is my persp ective as a small -
business owner . | prefer not to get involved in their tips. Getting

involved would be an unnecessary hassle. | do not understand the

benefits of what you are promoting.

Samuel McMullen:

| have eaten at Assemblyman Carpenter's establi shment. | know
exactly why his employees are tipped in the manner they are.

Employers are not required to practice tip - redistribution among
employees if they do not think it is in the best interest of their

business. If employers decide tip - redistribution is in the best
interest of their business, they should have the flexibility of

having that option available to them. That enables employers to

determine the best possible way for their business to function.

Hypothetically, if you were to open a second di ning room in your
establishment and that second room was not always full, you would

most likely need to have servers for that room. Those servers would

probably not earn as many tips as the servers in your primary dining

area. You would probably want the s ervers for the second dining area
regardless. You would also desire for those servers to remain

motivated in their duties. In such a situation, you might decide

that it would be fair to divide tips among both groups of servers.
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Because of your opinion, you probably would not choose to divide the
tips. But at least you would have the flexibility whether or not it

was necessary to divide tips. Your goal is to consistently ensure
that you have people serving your patrons.

Employers have to ensure that their employees maintain high morale
when they deal directly with customers. Employers also have to
consider the incentives that keep their employees dedicated to

maintaining customer satisfaction. In most situations the entire

process must be expedited very ca refully.

Chairman Anderson:

How large can the tip - pool potentially be for employees who earn a
low wage? Do you recognize that they have potentially become more
dependent on their tips earnings than upon their hourly
compensation? | am certain that th e Labor Commissioner will ask the
same questions.

Samuel McMullen:

The answer is yes. | reiterate that employers analyze their business
situation and try to determine the best action to take to get their
employees to provide excellent customer service . Customer service

environments in particular need employees that have a very special

knack for ensuring that customers have a great experience. These

industries are geared towards attaining great employees and then

maintaining a reduced turnover rate. If the establishment happens to
pay minimum wage, it should still be up to the employer's discretion

how to handle tips. Nowadays it is less common to find minimum wage

work environments in these establishments. Even McDonald's employees

tend to earn $10 per hour.

Chairman Anderson:

Does that set a precedent that needs to be addressed in light of the
recent court decision?

Samuel McMullen:

The court held that the law clearly states that employers and

managers cannot take their employees' tips. The cour t put conditions
on the redistribution of tips among employees. My understanding of

the argument before you today is that you are being confronted with

a form of confiscation of tips by employers. In the specific court
case that we have referred to, it was determined that the employer
was not taking employees' tips. The court finding confirmed what is

already contained in the statute.

Kim Sinatra, Senior Vice President and General Counsel, Wynn Las
Vegas:

| brought my team with me. | have Andrew Pascal , President of Wynn
Las Vegas and Kevin Tourek, General Counsel of Wynn Las Vegas. We
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are not going to retrace ground that has already been covered today.

As you consider this bill, I want to reinforce the underlying and

substantive issues that arise. Andr ew is going to describe for you
what happened in a particular place on a particular day. Hopefully

we will add understanding to some facts that have not been explored

or properly characterized. | will reinforce for the Committee that

what occurred on our p roperty was not confiscatory.

The law, as it exists and as it has been interpreted both by a U.S.

District court and the Supreme Court of the State of Nevada ,
provides that employers cannot take their employees' tips. Nor can
employers use employees' ti ps to credit employees who would

otherwise earn lower than minimum wage. Neither of these situations
have been an issue for us.

Based on the testimony of the very first gentleman who came before

you today, the spirit of the law continues to protect the employees
of the  State of Nevada . The other issue we would like to address is

that the far - reaching impact that any change to the existing law

would have cannot be overstated. We work with large numbers of

employees in southern Nevada in large places of em ployment

throughout this State.

Where it may be easy to find a service provider in some places, it

is often very challenging to find them for a place as complex as

some of the employment locations along the strip. It is a challenge

to find every single employee who contributed to your customer
service experience. In our particular situation, all 9,000 of us

contribute to the customer experience. As employers we want to have

the ability to run our business and include those who probably have

the least lev erage within the tip pool.

If A.B. 357 were enacted into law, all bets would be off. Employers

would have no ability to help set policy in tip - pooling
arrangements. Those who have the least to argue about and who have
the least leverage, like Ms. Allen’ s brother, could be the ones who

suffer the most. They are the people who need tip income the most.
Those are the people who are probably paid the least on a base
level.

Of our 9,000 employees in southern Nevada, 3,200 earn tips. They are

comprised of 9 5 different job - classifications. Seventy percent of

those job classifications share in some form of tip - pooling
arrangement. As you replicate the different arrangements throughout

customer service businesses in Nevada, you can see that there are

practicall y an incalculable number of iterations that would be

affected by a change to this.

Assemblyman Horne:
You made a statement that raised a question. You said that you
wanted to include employees with the least amount of leverage in the

tip pool. Based o n my understanding of earlier testimony, the
employees who have been included in a policy change are those who
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are currently salaried, were previously salaried, or earn more money
than front line employees.

Kim Sinatra:

That is one of the first issues we came here to discuss. Indeed, the
job descriptions within our casino have changed. The people who have

been included in the tip pool are hourly workers as well. They were

making substantially less than the dealers who were previously

included in the tip pool. As Andrew will describe in much more
detail, we have revised job descriptions, made people responsible

for customer service, and included them in the tip pool. But they

were and they remain hourly employees who were making less than the
dealers were at the time.

Assemblyman Horne:

So you made revisions. So you have employees who are in hypothetical

groups A and B that are typically in the tip - pool and employees who
are not in categories A and B. Then you reclassified some of those

employees to be in A or B so they could participate in the tip - pool.
From your testimony | infer that you reclassified them for equity of

sorts.

Kim Sinatra:

If you do not mind, | would like you to save your question for after
Andrew goes through his description of exactly what happened. It
will become clearer at that point.

Assemblyman Manendo:

With regards to the tipping situation among dealers, who
specifically shares tips with the dealers? Which employees and what
are their hourly wages?

Chairman Anderson

That is a good question. Let us allow Ms. Sinatra to try to run her
testimony the way she wanted to run it. She brought her attorney and
everybody with her so that they could explain. We will come back to
the questions.

Andrew Pascal, President, Wynn Las Vegas:

I am here to clarify exactly what we did at Wynn, Las Vegas. For as

long as Mr. and Mrs. Wynn have been a part of this industry and this

community they have been recognized as being incredibly employee
oriented. Mr. and Mrs. Wynn recognize th at above all else, our
employees distinguish us. They help shape the experience that our

guests have when they are on our properties.

Chairman Anderson:

50



With all due respect, please do not specify the name of any
establishment.

Andrew Pascal;

We recognized that we had some issues in our casino that we needed

to address. The most important of those issues was getting the

employees who work closest to customers to take responsibility for

the customer's experience. Our dealers have always done a grea t job
at that. We needed the people in the pits to show more motivation in

working side by side with dealers. We wanted the pit managers take a

more active role in influencing our guests' overall experience. Our

desire to see this materialize forced us to closely evaluate
everything about how we structured and managed our casino operation.

We came up with an entirely new design which eliminated numerous
employee and management positions. We replaced them with key
administrative support.

The employees w ho were formerly referred to as Pit Supervisors are
called Casino Service Team Leads. They work side by side with our
dealers. They welcome a guest to their game. They ensure that our
guest is effectively rated during the course of their play. They
convers e with our guest. They ensure that our guests' cocktail
service is appropriate and frequent. They ensure that our
environment is clean, that the conditions of the tables are
appropriate, and that the temperature remains comfortable. They are
responsible fo r everything involving our guests' experience during
their play.

Since they play such a significant role in our guests' experience

and since they directly provide customer service, it is appropriate

to include them in the distribution of the tip pool. W e assigned
Casino Service Team Leads a partial share as acknowledgement of the

different role they play relative to dealers. They get a 0.4 percent

share rather than a full share. The impact for dealers and team

leads is that dealers went from making an av erage of just over
$100,000 per year to making just around $90,000 to $93,000 per year.

They took about a 10 percent reduction in their overall
compensation. They did not take the 25 to 30 percent reduction

mentioned earlier.

Service Team Leads had their compensation increased so that they
have gone from initially making $60,000 per year to $95,000 per year

on average. Now we have more equitable sums in which all employees

that participate, serve, and influence our guests' experience can

partake as apprec iation for their service. Those are the fundamental
changes that we made. Service Team Leads are not pit managers, or
supervisors. They direct and influence what happens during the game,

such as how servers direct and manage a food runner or bus person

when servicing the tables that they are responsible for.

We are placing a much greater emphasis than our previous model on
the service that our guests receive. That is to clarify the nature
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of the change. You cannot dispute that they absolutely play a part

in creating an experience for our guests. What is being disputed is

whether or not they are entitled to share in those tips. Today the

law clearly states that if employees are in the line of service they

are entitled to tips. To specifically address the | egal implications
of what we have done | am going to turn this discussion over to our

general counsel Kevin Tourek.

Kevin Tourek, Senior Vice President and General Counsel, Wynn Las
Vegas:

As Andrew noted we did change our policy at the casino. Prior to
changing the policy we did our homework. During the development of

the program, we researched the law. We made sure that we gave the

notice required under Nevada law prior to implementing the program.

We have been complying with the statutory and case | aw and the
directions given to us by the courts and the statutes throughout the

administration of the program.

Obviously there were people who were unhappy with the changes we
made. Those individuals consulted the Labor Commissioner. In
September the La  bor Commissioner came out to our casino and reviewed
specifically what we were doing with the Team Leads. He issued a
press release in September stating that that what we were doing was

legal.

Afterwards there were a couple of leaders who filed a class - action
lawsuit challenging the policy. In December of 2006 Judge Herndon

ruled from the bench that our actions were legal. He specifically

noted that the Team Leads were indeed in the line of service in

providing customer service. Testimony was given expla ining the job
description of the Team Leads with an emphasis on how they were

providing customer service. The testimony was also given to

reinforce that what we are doing is in compliance with the statute.

The policies that we have implemented respect the written statute,
judicial rulings, and the spirit of the law by allowing the

employees who provide customer service to share in the gratuities

from the customers.

Assemblyman Horne:

My original question seems to have been answered. | agree with the
att empt to provide equity among the employees who you believe are in

the line of service to your customers. What you refer to as "team
leads," previously referred to as floor supervisors or pit bosses,
are they no longer supervising? Do they just have additio nal duties

which include a supervisory role?

Andrew Pascal:

They still provide a level of oversight on games, but a much greater
part of their role is now in serving guests. In restructuring and
redefining their role, it was not just a matter of givin g them a new

title and then placing them in the tip pool. We have redefined the
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job. We retrained everybody on how to perform that job. All forms of

supervisors were put through interviews for the new positions. The

interviewees had to qualify by satisfyin g the new standards in what
we were emphasizing as part of their job. A number of them did not

receive the promotional opportunities into the Team Lead position.

We had a number of dealers who expressed interest in becoming Team
Leads as well. They also had to qualify to be extended the
opportunity of being promoted into the new position. The composition

of the people that are in this position is very different. They

provide some level of oversight, but | emphasize that there is now a

much greater focus on managing the experience of our guests.

Assemblyman Horne

| just heard you say that some of the dealers sought a promotion to
become a Team Lead. But you mentioned in earlier testimony that Team
Leads make less money than the dealers.

Andrew Pasca |:

As former supervisors, Team Leads would have made less money.
Currently team leads make slightly more than dealers.

Assemblyman Horne:

It seems as if you have decreased the pay of one group so that you

could give the other group an increase in an attempt to maintain a
set wage. If you were going to include Team Leads in the same group

as dealers, it may have been more equitable to at least keep them at

the same level of their previous pay. That way they would not take a

blow to their income for inc luding the Leads in the tip pool.

Andrew Pascal:

To some extent we have. We did not really understand what the full
impact of the dilution would be. Overall, we felt that service would
improve in our casino, and it did. We thought that having more
cust omers would provide more tips. The dealers will get back to what
they were previously earning.

Recognizing that the tips were to be diluted, we enacted a bonus
program for dealers. They have the opportunity to make an additional
$6,000 per year based up on satisfying certain criteria. The criteria
are focused on customer service, how they procedurally deal with
their games, and attendance. That greatest emphasis is placed on
customer service.

There has been a lot of talk about how we implemented these changes
to save money, but the bonus program alone could equate to

$3,500,000 in incremental compensation per year. We also increased

the hourly wage rate for our Team Leads. That increase is also well

over $1,000,000 per year in compensation. Since we hav e instituted
these changes we are millions of dollars over previous compensation.
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That is the investment we are making along with these changes in
achieving a higher level of service.

Assemblyman Manendo

| am trying to understand how many different ca tegories of employees

share the tips with the dealers? There are the dealers, the Team
Lead, who else?

Andrew Pascal:

There is also a box person.
Assemblyman Manendo:
Is he in that tip pool?
Andrew Pascal:

Yes, he is in that tip pool.
Asse mblyman Manendo:

How much are the Team Leads paid hourly and what is the hourly wage
of the box people?

Andrew Pascal:

Currently the Team Leads make an hourly wage of $31.25. | do not
know the specific wage of the box person. | will have to provide y

with that information at a later time.

Assemblyman Manendo:

How much is a dealer's hourly wage?

Andrew Pascal:

A dealer's hourly wage is dependent upon their tenure with us. It is
between $6.15 per hour and $7.15 per hour.

Assemblyman Manendo :

They make $6.15 per hour and you are saying that the average dealer
makes $93,000 per year?

Andrew Pascal:

We are saying that on average their potential is to make $93,000 per
year. This year they are making about $300 per shift. That amount
equal s about $75,000 per year in gratuities. That would be an
additional $13,000 when including their base hourly wage. They also
have the opportunity to make an additional $6,000 through the bonus
program.
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Chairman Anderson:

Do Team Leads contribute money to the tip pool?

Andrew Pascal:

Yes, always. If Team Leads received tips they were required to
deposit them into the tip pool. If they were to receive tips today,

they would absolutely go into the tip box.

Chairman Anderson:

Was that the case in the past prior to the change in policy? Has the
tradition always been that they put it into the common pool?

Andrew Pascal:

Yes, that is correct.

Chairman Anderson

Are you certain of that?

Andrew Pascal:

They put it into the pool and they did not share in it.
Chairman Anderson:

Are you certain that they contributed to the pool and they did not
share in it?

Andrew Pascal:
That is correct. Gratuities were directed to the tip pool.
Chairman Anderson:

In response to Vice Chairman Hor ne's question, you mentioned an
improvement in service at your establishment. How did you measure

any improvement resulting from this policy change? Has housekeep

gone up? Has the tip pool changed?

Andrew Pascal:

We have a number of different measurem ents of service. We evaluate
the quality of our service throughout our resorts. We consistently

engage customer service feedback. We hire people to come in posing

as customers. They basically play, profile, and evaluate Team Leads

and dealers. This is prac ticed throughout our resorts. Every point

of service is evaluated. We are consistently provided with written

reports pertaining to the quality of their experience.
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The reports have improved. There are now new measures that take into
consideration the | ength of play in games. We can evaluate and track
the average length of playing sessions. They have improved. We can
also look at the overall volume of business with head counts of the

number of people that are actively playing at any given time. We can

th en compare our feedback to the same season for the prior year. By

all measures things have improved. Service has improved.

Chairman Anderson:

Have you changed the way in which your survey instrument is
presented? Have you made the survey more readily available than it
was in the past?

Andrew Pascal:

We have always had programs where we have people come in. The
individuals we hire are like anonymous shoppers. They are hired to

come in and pose as customers. They evaluate their experience. The

crite ria they use to evaluate the experience have been consistent in

the way it was provided.

Chairman Anderson:
Do you always track the length of time people play?
Andrew Pascal:

We do head counts, length of playing sessions, and ultimately
revenue.

Assemblyman Ohrenschall:

My understanding is that the traditional, historical role of the
floor person is to be impartial to protect the integrity of the
game. If the floor person shares in the tokes would it compromise
that impartiality in any way?

Andrew Pascal:

No. That is no longer the only means of really evaluating what is

happening at the point of the game. Today's surveillance is far more

robust than in the past. We also have a dedicated team of people

that procedurally evaluate what happens on the floor. They do skill
checks on specific players that we might have some concerns about.

Team leads are not the primary means of protecting the integrity of

the games. We have several other people and systems in place to
ensure integrity.

Assembly man Ohrenschall:

Are dealers allowed to solicit a toke? If so what does the floor man
do if he observes a dealer soliciting a toke?
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Andrew Pascal:

They are not to solicit a toke. The tokes exist as a guest's
expression of their appreciation of servi ce. If tips were solicited,
the dealer would be addressed and counseled.

Assemblywoman Gerhardt:

| am uncertain about the serious use of the term "equity." During

times when our economy is very robust your policy is great. What if

we were to experience a period of time when perhaps our economy was
not so robust? If supervisors were making around $30 per hour and

dealers were making $6.15 per hour, would supervisors have to share

their salaries with dealers? The question is valid considering that

we are trying to be equitable.

Andrew Pascal:

You have presented me with a hypothetical situation. | do not think
that | would ask supervisors to share their salaries with dealers.

If there was an intolerable hardship for our employees, we might
look to addre ss that through other means.

Assemblywoman Gerhardt:

So was your answer yes?

Andrew Pascal:

No. We would not necessarily have supervisors share their base wages
with dealers. But if we found that the volume of business suffered

so dramatically th at it impacted our ability to retain and
compensate our dealers, then we would have to address that. | cannot
speculate today what that mechanism would be.

Assemblywoman Gerhardt:

| think you understand my point regarding the use of the term
"equity."

Assemblyman Carpenter:

What about the total number of employees in the pit area? Is it the
same number as before or has that number been reduced or increased?

Andrew Pascal:

It has increased slightly due to our changing seasons. We institute
change as we enter our peak season. For the most part, our total
number of working employees remains fairly consistent with some
occasional moderate increases.

Assemblyman Goedhart:
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I assume that most of your floor associates are under some type of
colle ctive bargaining agreement. Is that correct?

Andrew Pascal:
No, they are not.
Chairman Anderson:

Some dealer groups practice collective bargaining agreements. It
depends on which property they are employed.

Assemblyman Goedhart:

Historically how did they decide who shared in which tip pool? |
would like to know if it was always a customary tradition and how it

may have evolved to become so.

Andrew Pascal:

It evolved to address a lot of the issues that were raised in
earlier testimony. We e nsure that we are making it equitable; as far
as balancing schedules, making sure that there was no disincentive

for someone to work in an odd location or a lesser location within

the casino, or on a shift where there typically is not as much
business. Aga in, in the interest of being equitable, we arrived at
these pooling arrangements. They have worked.

Chairman Anderson:

What time does your graveyard shift begin?

Andrew Pascal:

The graveyard shift starts at 4:00 in the morning.

Chairman Anderso n:

What time does your swing shift begin?

Andrew Pascal:

Swing shifts start at 8:00 in the evening.

Chairman Anderson:

So the swing shift earns the greatest amount of tips?

Andrew Pascal:

Yes, for the most part. Gratuities are stronger dur ing the swing

shift. They are also stronger during the weekends verses during the
middle of the week.
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Chairman Anderson:

It is also dependent upon certain days, where you are located, and

which games you are dealing with in the house. Tips are stronge ron
certain days than on the swing shift.

Andrew Pascal:

That is correct. We have outer pits where the table minimums may be

$10. We have other pits where the table minimums may be $1,000 or

$5,000.

Chairman Anderson:

The high rollers do not app ear until late in the day.

Andrew Pascal:

They tend to show up and then play for longer periods of time.

Michael Tancheck, Labor Commissioner, State of Nevada

| reiterate that am neutral on this bill. Unfortunately, | have been
handling this mat ter quite frequently for the past several months. |

cannot choose a side. | am neutral in this situation because my

function in it is like the function of a referee in a boxing match.
My duty is to ensure that the rules are enforced.

There is kind of a disassociation between that and the language in
the statute that discusses the employees agreeing among themselves

to share tips. That has included some legal issues that have arisen.

The Chairman asked the question earlier of whether or not this bill

solv es the problem that we are looking at. | was looking at one of

things that this does. It firmly establishes that employees can set

up their tip pools in writing. So that kind of answers that
guestion.

As we pointed out earlier there are probably some unanticipated
consequences  that could result from this bill. If there is an

unanticipated consequence, you can guarantee that | am going to find

it at some point in time. It will end up on my desk. There are a

couple of things that | have looked at, and one was touched on
earlier: that is to reflect the family - owned business, where that
line is a little blurry between who is employer and who is employee.

Another question is what you will do with a new employee who does

not want to participate in the pool if t he employer is out of the
loop there. What about employee agreements that are not in writing?

How do you work around those? This is an issue that people are

probably going to be working on a little bit going forward, trying

to answer some of these question s. | am more than happy to work with
anyone that would have my assistance in trying to work out the

mechanics of how you want to go forward with this. That said, |

would be happy to answer any questions.
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Chairman Anderson:

Unintended consequences are what we all fear, especially with new
legislation. Do you see any issue that has been unaddressed here
that needs to be addressed in this piece of legislation without
recognizing the general sweep of the NRS versus the specific
application of regulation?

Michael Tancheck:

You have a pool, how big is that pool going to be? How far is it

going to e  xtend? When you get down to it, that is the heart of the
issue here. Does this extend to everyone in the organization or just
to those in the line of service? How far do you want these

boundaries to go?
Chairman Anderson:

Are you suggesting that if we are dealing with an organized group
over a certain number that they should have a mandated tip pool?

Michael Tancheck:

| would not go that far. The reaso n we need some flexibility here is
that there are a lot of different arrangements even within a single

property &from the valets to the food service to the casino floor to

the housekeeping staff. Circumstances may change from group to
group. That is one of the things that makes it so particularly
difficult to deal with.

Look at Harrah's for example. A few years back they had four

different properties OLake Tahoe, Reno, Las Vegas, and Laughlin.
There were no violations that took place. We found that each

pro perty was tip - pooling and they were all doing it slightly
differently. The idea of a one - size -fits - all solution makes it a
little difficult to get that result.

Chairman Anderson

Do you think that further modification of the bill needs to be taken
up?

Michael Tancheck:

I could enforce the bill as it is written, and | would not require
anything additional to enforce it. If the group would like to move
forward with modifications, | would fully support that and lend my
expertise.

Assemblyman Ohrens chall:

Do the employees or employers pay the social security on the tips?

Michael Tancheck:
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Without knowing exactly how they do it, having a one - time thing in a
small company, | think it is a shared type of deal. The employer
pays part. The employee pays part. | do not know, though.

Chairman Anderson:

There is that question, and that is why Mr. Beers suggested a
removal from the current language of the bill. The potential
conflict with the IRS relative to the reporting requirements of
larger prop  erties to the IRS is concerned about making sure that
they get their cut first. That is the reason why this whole scenario

became present. That is why Mr. Mello put forth the legislation
initially in 1971. Just prior to that time the IRS was beginning to

meke service employees keep their own log. The inconsistency in that

log led to a uniform policy so it could satisfy both employees, and

so they would not lose 100 percent of their weekly checks in trying

to satisfy the IRS part of it. That is the reason wh y places like
Harold's Club ended up getting involved in this. Initially it was to

try to solve a dealer problem at their institution. Now we see a new
nuance to it that adds a very unusual wrinkle that does not make me

very comfortable. We will close the hearing on A.B. 357.

We will now turn our attention to the third bill of the day,
Assembly Bill 364. 0
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Nevadabs P RdgardngGammg i cy

In 1959, the Nevada Legislature enacted NRS 463.0129, in which the State
officially adopted a public policfor gaming.

While the public policy for gaming in Nevada is only 280 words in length, it
provides the core basis for the Gaming Control ActNltev ada Gami ng Commi s
Regulations and all the decisions and actions of the Board and the Commission

Nevadads pol i copommimentricitegritytirh everyr aspect of the
gaming industry These decisions and actions give vital support to the integrity of
Nevadaodsreenueggrearey ating industry and its sta
gaming, resorand entertainment destination.

NRS 463.0129Public policy of state concerning gaming;

1. The Legislature hereby finds, and declares to be the public policy of this state,
that: (a) The gaming industry is vitally important to the economthef State and the
general welfare of the inhabitants.

(b) The continued growth and success of gaming is dependent upon public
confidence and trust that licensed gaming and the manufacture, sale and distribution of
gaming devices and associated emept are conducted honestly and competitively, that
establishments which hold restricted and nonrestricted licenses where gaming is
conducted and where gambling devices are operated do not unduly impact the quality of
life enjoyed by residents of the sunraling neighborhoods, that the rights of the creditors
of licensees are protected and that gaming is free from criminal and corruptive elements.

(c) Public confidence and trust can only be maintained by strict regulation of all

persons, locations, ractices, associations and activities related to the operation of
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licensed gaming establishments, the manufacture, sale or distribution of gaming devices
and associated equipment and the operation ofaasino linked systems.

(d) All establishmerst where gaming is conducted and where gaming devices are
operated, and manufacturers, sellers and distributors of certain gaming devices and
equipment, and operators of int@asino linked systems must therefore be licensed,
controlled and assisted to peot the public health, safety, morals, good order and general
welfare of the inhabitants of the State, to foster the stability and success of gaming and to
preserve the competitive economy and policies of free competition oStdie of
Nevada

(e) To ensure that gaming is conducted honestly, competitively and free of
criminal and corruptive elements, all gaming establishments in this state must remain
open to the general public and the access of the general public to gaming activities must

not be estricted in any manner except as provided by the Legislature.
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Nevada Regulates Gaming Within the State Through Legislation; State Interests
Are Paramount

Nevadaods Gaming Control Board was <creat et
Ael i mi n a tirable el&ément in Nelyada gaming and to provide regulations for the
|l icensing and operation of gaming. 0

The Board is comprised of three members appointed for four year terms, and has
approximately 450 employees in seven divisions.

In 1959 the Nevada Tax @unission was relieved of its regulatory duties over
the gaming industry and the Nevada Gaming Commission was created with licensing
authority. In 1971 legislation expanded the duties of the State Gaming Commission to
include tax collection. As the first mdern gaming agency it has grown over the years.

Largely because of the toughened regulatory system respected companies were
attracted to the industry and today the gaming industry in Nevada has become a
multibillion dollar business.

Nevada had a prior hy of problems with organized crime and thus the desire
to keep the industry c¢crime free was upper m
Legislature, who clearly did not want to create a system were regulators were a captive of
the industry.

The greatState of Nevadas charged with the regulation of all private gaming
concerns operating within the state.

Those regulatory practices have been painstakingly crafted by the Legislature,

over the last seventy nine years.
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As previously stated, the gamingdustry is vitally important to the economy of
the State and the general welfare of the inhabitants.

The continued growth and success of gaming is dependent upon public
confidence and trust t hat |l i censed g ami
compet it ithatgdmingisafree from criminal and corruptive elements.

Public confidence and trust can only be maintained by strict regulation of all
persons, locations, practices, associations and activities related to the operation of
licensed gaming establishment

Al | establishments where gaming is <cond:i
controlled and assisted to protect the public health, safety, morals, good order and general
welfare of the inhabitants of the State, to foster the stability and success of gardito
preserve the competitive economy and policies of free competition obStdie of

NevadaNRS463.0129 (1)(a)(b)(c) and (d).
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History of Gaming Regulation: State Gaming Control Board Nevada Gaming
Commissionand the Nevada Gaming Act

The NevadaGamingControl Board andsaming Commissioncomprise the two
tiered system charged with regulating the Nevada gaming industry. The conduct and
regulation of gaming in Nevada are governed by Chapters 462, 463, 46&8B165, and
466 of the Nevad&evised &tutes; and are further clarified by the Regulations of the
Nevada Gaming Control Boa@hd Gaming CommissiomThe Board andCommission
administer the State laws and regulations governing gaming for the protection of the
public and in the public interest accordance with the policy of the State.

State Gaming Control Board

The Nevada Gaming Control Boar@lso known as th&tate Gaming Control
Board is a Nevada state governmental agency involved in the regulation of gaming
throughout the state, along Wwithe Nevada Gaming Commission. It was founded in 1955
by the Nevada Legislature. The board is composed of three members appointed by the
governor. Board members serve for four years in a full time capbé®$463.030

The State Gaming Control BoaftBoard") is a threenember body appointed by
the Governor, which serves in a ftilne capacity. The Board is responsible for
regulating Nevada's gaming industry 24 houidag on a daily basislts purpose is to
protect the stability of the gaming industry through investigations, licensing, and
enforcement of laws and regulations; to ensure the collection of gaming taxes and fees,
which are an essential source of stateeneNe; and to maintain public confidence in

gaming. The Board implements and enforces the State laws and regulations governing
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gaming through seven division$he Board has offices in Carson City, Elko, Las Vegas,
Laughlin, and Reno.

This entity receivesand processes applications for the licensing of gaming
establishments and employees, receives and processes licensing fees and taxes,
disciplines violations, checks the integrity of gaming devices, performs audits, checks on
publicly traded companies thatre also licensees, and maintains other divisions to
monitor different aspects of the gaming industry. The Board currently employs nearly
500 persons.

The Nevada Gaming Control Board (hereafter NGB) prosecates takes
disciplinary action against offendjricenseespursuant to Nevada Revised Statute (NRS)
463.310(2).

With respect to jurisdiction, the NGB an administrative agency of tis¢ate
of Nevada duly organized and existing under and by virtue of Chapter 463 of the NRS
and is charged with thadministration and enforcement of the gaming laws of this
state as set forth in Title 41 of thdRS (Nevada Gaming Control Act) and the
Regulations of the Nevada Gaming Commission.

Respondent, Wynn Casino, located34i31 Las Vega8oulevard South, Las
Vegas, Nevada 89109, is the holder of a nonrestricted gaming license, and, as such,
is charged withthe responsibility of complying with all of the provisions of the Nevada
Gaming Control Act anthe Regulations of the Nevada Gaming Commission.

The relevant e applicable to the case at bar is as followfie Nevada
Legislature has declared under NRS 463.0129(1) that:

(a) The gaming industry is vitally important to the econoofythe State and
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the general welfare of the inhabitants.

(b) The continued growth and sucsesf gaming isdependent upon public

(c)

confidence and trust that licensed gamiagd the manufacture, sale and
distribution of gaming devices andssociated equipment are conducted
honestly and competitivelyhat establishments which hold restricted and
nomnrestricted licenses where gaming is conducted and where gambling
devices are operated do not unduly impact the quality of life enjoyed by
residents of the surrounding neighborhoods, that the rights afréléors of
licensees are protected and that ggmsfree fromcriminal and corruptive
elements.

Public confidence and trust can only be maintainedtbgt regulation of all
persons, locations, practices, associati@msl activities related to the
operation of licensed gamingstablishments, the mamgfure, sale or
distribution of gaminglevices and associated equipment and the operation of

inter-casino linked systems.

(d) All establishments where gaming is conducted amdere gaming

devices are operated, and manufacturers, sediedsdistributors of céain
gaming devices and equipment, an@erators of intecasino linked
systems must therefore Beensed, controlled and assisted to protect
the public health,safety, morals, good order and general welfare of the
inhabitants ofthe State, to foster th&ability and success of gaming and to
preserve the competitive economy and policies of free competifiaghe

State of Nevada\RS 463.0129(1)(a(d).
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The NGB is authorized to observe the conduct of licensees in order to ensure that
the gaming operationgre not being conducted in an unsuitable manS8ee NRS

463,1405(1).

This continuing obligation is repeated in Nevada Gaming Commission Regulation
5.040, which provides as follows:
A gaming license is a revocable privilege, and no holthereof shall be
deemed to havacquiredany vested rightgherein or thereunder. The burden of
proving his qualifications thold any license rests at all times on the licensee. The
board ischarged by law with the duty of observing the conduct of licensees to
the end tht licenses shall not be held bpqualified or disqualified persons or
unsuitable personsor persons whose operations are conducted in an
unsuitablemanner. Nev. Gaming Comm'n Reg. 5.040 (emphasis added).
Nevada Gaming Commission Regulation 0®(2) provies that the
Al r ] es p tomtisei employment yand maintenance of suitable methods of operation
rests with the licenseand willful or persistent use or toleration of methods of operation
deemed unsuitable wilkonstitute grounds for license revocation other disciplinary
action." Nev. Gaming CommReg. 5.010(2).

Nevada Gaming Commission Regulation 5.011 states in relevant part as follows:

The board and the commission deem any activity orp#reof any licensee, his
agents or employees, that isnmcal to the public health, safety, morals, good order and
general welfare of thpeople of theState of Nevadaor that would reflect or tend to
reflect discredit upon th8&tate of Nevadar the gaming industryto be an unsuitable

method of operation anshall be grounds fodisciplinary action by the board and the
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commission in accordanedth the Nevada Gaming Control Act and the regulations of
the board and the commission. Without limiting the generality of flregoing, the
following acts or omissimay be determined to basuitable methods of operation:
1. Failure to exercise discretion and sound judgmergréoent incidents which
might reflect on the repute of tiétate of Nevadand act as a detriment to the
development of the industry. Nev. @eg Comm'n Reg. 5.011(1) (emphasis

added),

Nevada Gaming Commission Regulation 5.030 provides as follows:

Violation of any provision of the Nevada Gamir@pntrol Actor of these
regulations by a licensee, his agenteonployeeshall bedeemed contrary tthe

public health, safetynorals, good order and general welfare of the inhabitants of
the State of Nevadaand groundsfor suspension or revocation of a license.
Acceptance of a state gaming license or renewal thereof by a licensee constitutes
an agreemdron the part of the licensae be bound by all of the regulations of

the commission as theame now are or may hereafter be amended or promulgated.
It is the responsibility of the licensee keephimself informed of the content

of all such regulationsandignorance thereof wilhot excuse violationd\ev.

Gaming Comm'n Reg. 5.030 (emphasis added).

Nevada Revised Statutes 463.310 states in relevant part as follows:

(1) The Board shall make appropriate investigations:
(a) To determine whether there hasiibany violation othis chapter or chapter 462,

464, 465 or 466 of NRS or any regulations adopted thereunder.
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(b) To determine any facts, conditions, practices or mattéish it may deem

necessary or proper to aid in the enforcenaéiny such law oregulation.

(2) If, after any investigation the Board is satisfied thdicanse, registration,
finding of suitability, pardimutuel license oprior approval by the Commission of any
transaction for which thapproval was required or permitted under thavisions of this
chapter or chapter 462, 464 or 466 of NRS should be lint@djitioned, suspended or
revoked, it shall initiate a hearing befdree Commission by filing a complaint with the
Commission inaccordance with NRS 463.312 and transmit thetfevai summaryof
evidence in its possession bearing on the matter anttahgcript of testimony at any
investigative hearing conducted byanr behalf of the Board. NRS 463.310(1)(a) and (b),

and (2).

Nevada Revised Statute 463.1405(3) provides:

(3) The Board has full and absolute power and authority to recommend the denial of
any application, the limitatiorgonditioning or restriction of any license, registration,
finding of suitability or approval, the suspension or revocation of any license,
registraton, finding of suitability or approval or the imposition ofiae upon any
person licensed, registered, found suitableapproved for any cause deemed
reasonable by the Board. NRS 463.1405(3).

Nevada Gaming Commission

The Nevada Gaming Commission has éud absolute power and authority to limit,
condition, restrict, revoke or suspend any license, or fine any person licensed, for any

causadeemed reasonable. See NRS 463.1405(4).
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The Nevada Gaming Commissiors a Nevada state governmental agency
involvedin the regulation of casinos throughout the state, along with the Nevada Gaming
Control Board. It was founded in 1959 by the Neviaegislature NRS 463.022

The Commissin is responsible for administering regulations, granting licenses
and ruling on disciplinary matters brought before it by the Nevada Gaming Control
Board. It has five members appointed by the governor. Commission members serve for
four years in a part timcapacity.

The Nevada Gaming Commission is a fimember lay body appointed by the
Governor, which serves in a pdirhe capacity. The primary responsibilities of the
Commission include acting on the recommendations of the State Gaming Control Board
in licensing matters and ruling in work permit appeal cases. The Commission is the final
authority on licensing matters, having the ability to approve, restrict, limit, condition,
deny, revoke, or suspend any gaming license. Additionally, the Commission geahar
with the responsibility of promulgating regulations to implement and enforce the State

laws governing gaming.
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Introduction
The origin of this publication was a bookl et

It was published by the Nevada Gaming Commission and the State Gaming
Control Board when Nevada was the only state permitting legalized gaming. In
2006, 48 states now offer some form of legalized gaming. Obviously, the
intervening years have seen many changes and an update was necessary.

Since the first publication of Gaming Nevada Style, there have been
numerous books written on gaming and gaming regulation in Nevada. The
purpose of iGaming Regulation in Nevada An Updat
other texts, but rather provide a primer regarding the gaming regulators in the
State of Nevada.
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Gaming Regulation in Nevada
Nevadads Public Policy on Gaming

Nevada Revised Statute 463.0129(1) provides a summary of the public
policyl of Nevada regarding gaming. All gaming regulatory decisions must reflect
these public policy mandates. Specifically,

(a) The gaming industry is vitally important to the economy of the State
and the general welfare of the inhabitants.

(b) The continued growth and success of gaming is dependent upon
public confidence and trust that licensed gaming and the manufacture, sale and
distribution of gaming devices and associated equipment are conducted honestly
and competitively, that establishments which hold restricted and nonrestricted
licenses where gaming is conducted and where gambling devices are operated
do not unduly impact the quality of life enjoyed by residents of the surrounding
neighborhoods, that the rights of the creditors of licensees are protected and that
gaming is free from criminal and corruptive elements.

(c) Public confidence and trust can only be maintained by strict
regulation of all persons, locations, practices, associations and activities related
to the operation of licensed gaming establishments, the manufacture, sale or
distribution of gaming devices and associated equipment and the operation of
inter-casino linked systems.

(d) All establishments where gaming is conducted and where gaming
devices are
operated, and manufacturers, sellers and distributors of certain gaming devices
and equipment, and operators of inter-casino linked systems must therefore be
licensed, controlled and assisted to protect the public health, safety, morals,
good order and general welfare of the inhabitants of the State, to foster the
stability and success of gaming and to preserve the competitive economy and
policies of free competition of the State of Nevada.

(e) To ensure that gaming is conducted honestly, competitively and free
of criminal and corruptive elements, all gaming establishments in this state must
remain open to the general public and the access of the general public to gaming
activities must not be restricted in any manner except as provided by the
Legislature.

The History

THEEARLYHISTORY

Gambling is not something peculiar to modern day Nevada, for gaming in
this area dates back to at least 300 BC. Archaeological discoveries in Clark
County, Nevada show that early day inhabitants of the area practiced gambling
more that 2,000 years ago.2
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In 1861, while Nevada was still a territory, the first prohibition on all forms
of gaming was made into law. In 1869, the Nevada Legislature legalized gaming
in spite of the Governorés veto. This
the first license fee.

Between 1869 and 1907, many changes in gambling regulations and
license fees were made, with the main concern being where and when gaming
could be conducted. The 1907 Legislature redistributed gaming fee revenues so
that all fees, except those from slot machines, were retained by the county, while
slot machine fees went into the state coffers.

In 1909, gaming in all forms was again prohibited effective October 1,
1910. Violations of the new law were felonies, and law enforcement officers were
aut horized to fibreak down doorsodo to
Governor Oddi ebs r t9dolLegiskatord somewbanh relaxédhhés
prohibition by permitting slot machines and certain social games, provided the
play was for drinks, cigars or other prizes whose value did not exceed $2. Also
permitted were games in which the deal changed after each hand. The operators
of these games were required to have licenses.

During the years this law remained on the books, enforcement became
less and less effective. The number of illegal operations increased, taking
business from the legal establishments and consequently causing a decrease in
state and local licensee fees.

BIRTHOFTHEMODERNERA
Nevada began its modern era of legalized gambling in 1931, when

S
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Governor Balzar signed -cAslsleemtb | fywniache Topémobégamiml i n

bill.

A schedule of license fees for all games and machines was established
by this bill, with the counties assuming the responsibility for the licensing and for
the collection of fees. Twenty-five percent of this revenue went into the state
general fund, and the remainder stayed in the counties. If the gaming
establishment was located in a city or town, 25 percent of the collections was
allocated to the local government.

There were various reasons why gambling was re-approved in 1931, not
the least of which was the dissatisfaction with the widespread illegal gambling
that came into existence under the previous laws.

In a report presented to the 1960 Legislature, it was noted:

Another major factor which prompted legalized gambling was the hope that it
would enhance business which had suffered severely in the nationwide
depression. Anot her effort to attrac
the six-week divorce bill in 1931 after passage of a liberal divorce bill in
Arkansas. Governor Balzar signed the new divorce law on March 19, the same
day he signed the new gambling bill. Finally it was recognized that legalized
gambling would provide an additional source of tax revenue and needed relief
from other taxes. As stated by the Nevada State Journal on January 18, prior to

t

business w

passage of the bill, fAThere is a strong sent.i

that some state or municipal revenue should be derived from the games which

now run on every hand with apparent sancti on
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Mostofthenatonés press believed Nevadabs experi men:
failure. In fact, growth of the industry was slow for the first 10 years, and by 1941,
gaming had increased only 49 percent (over the 1931-32 level). However, in the
three-year period from 1941 through 1944, industry growth increased another 56
percent and averaged almost 19 percent for each of the three years.

That last three-year period can be considered the dividing point between
the early history and the modern era of gaming in Nevada.

Modern Era of Gaming in Nevada
Nevadabds casinos catered to the Il ocal gambl er
effort to lure big time gamblers from out of the state. During this time, Reno and
other parts of Washoe County were the leading jurisdictions, both in population
and in the amount of gambling.

Las Vegas, prior to World War Il, had been little more than a water stop
on the Union Pacific Railroad. Even in 1940, Clark County accounted for less
than 15 percent of t he st atfertées howevér,aal popul ati on.
regional change was beginning.

TURNINGPOINT

In December 1946, the Flamingo opened outside the city limits of Las
Vegas on the highway to Los Angel es. This was Nev
casino, and it marked the turning point in the hi st or vy of Nevadabs gami n
industry. Today, the hotel casino resorts on the Strip and in Clark County have
the dominant position in the state.

NEWCONCEPTINLICENSING

At about the same time the style of gaming in Southern Nevada was
changing, the State Legislature introduced a new concept in licensing. A state
licensing requirement was enacted with fees based on a percentage of gross
gaming win. This fee was in addition to the previously established county license
fees, which were based on the number of games and machines to be operated.

The Nevada Tax Commission was designated as the administrative
agency under this new licensing requirement. The fees collected went into the
state general fund, with a maximum of five percent of total collections set apart
for administrative costs.

Aside from changes in fees, there were no major legislative changes until
1955.

THECREATIONOFTHEGAMINGAGENCIES

The 1955 Legislature created the Nevada Gaming Control Board
( fi B o amthihdhge Nevada Tax Commission, whose purpose was to inaugurate
a policy to eliminate the undesirable element in Nevada gaming and to provide
regulations for the licensing and the operation of gaming. The Board was also to
establish rules and regulations for all tax reports that were to be submitted to the
state by gaming licensees.

The Board then and now consists of three full-time members who are
appointed by the Governor to a four-year term.

GAMINGCONTROLACT

In 1959, the Nevada Gaming Commi ssi on (ACommi ssiondo) was ¢
by t he passage of t he Gami ng Control Act (AAct
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Commission acts as the final arbiter of all licensing matters by acting on the
Boar Ns recommendations for |licensing.

The Act laid the foundation for what would become modern gaming
regulation. The phenomenal growth of gaming in the State would not have
occurred but for the foresight exhibited by Governor Sawyer and the Legislature
in enacting the Act and creating the two-tiered gaming regulatory structure.

GAMINGPOLICYCOMMITTEE
A Gaming Policy Board, whose exclusive purpose was to discuss
matters of gaming policy, was created by legislation in 1961.

Currently, the Gaming Policy Committee (ACom

member committee comprised of: the Governor (who chairs the Committee); one
member of the State Senate; one member of the State Assembly; one member of
the Nevada Gaming Commission; one member of the State Gaming Control
Board; one member of a Nevada Indian tribe; and five members appointed by the
Governor (two representatives of the general public, two representatives of
nonrestricted gaming licensees, and one representative of a restricted gaming
licensee).

The Committee meets at the call of the Governor to discuss matters of
gaming policy.

Recommendations concerning gaming policy made by this committee
are advisory to the Commission. The recommendations of the Committee are not
binding on the Board or the Commission in the performance of their duties.

The Nevada Gaming Commission

The Commission, created by the 1959 State Legislature, is a five-
member lay body appointed by the governor to four year terms. The
Commissioners serve in a part-time capacity.

The primary responsibility of the Commission is to act on the
recommendations of the Board in licensing matters. The Commission is the final
authority on licensing matters, holding the power to approve, restrict, limit,
condition, deny, revoke or suspend any gaming license.

The Commission is also charged with the responsibility of adopting,
amending and repealing the gaming regulations ¢
policies, objectives, and statutory purposes.

When the Board desires to impose discipline against a gaming licensee
for violations of the Act or the Commissionds Re
prosecutorial capacity and the Commission acts in a judicial capacity to decide
whether the Commission will impose a sanction against a licensee for any such
violations.

The State Gaming Control Board

The Board is comprised of three members appointed by the governor for
four-year terms, with one member acting as Chairman. The Gaming Control Act
details the separate professional experience and requirements of each Board
Member.3
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The Board has seven divisions: Investigations; Corporate Securities;
Technology; Audit; Enforcement; Tax and License; and Administration. As of the
date of this writing, the Board employs approximately 450 individuals.

INVESTIGATIONSDIVISION

The Investigations Division is responsible for the investigations of all
individuals and privately held business entities that desire to be involved in
gaming in the State of Nevada.

The Divisionds staff conducts the personal a
process, which includes an exhaustive e x ami nati on of the applicansSs
and financial history.

CORPORATESECURITIESDIVISION

The Corporate Securities Division is responsible for the investigation of
publicly traded corporations that desire to be involved in gaming in the State of
Nevada.

The Division is further responsible for the on-going review and
monitoring of such companies after licensure, as well as monitoring all gaming
activity conducted by Nevadads |licensees outside

TECHNOLOGYDIVISION

The Technology Division is responsible for reviewing and testing all
gaming devices and associated equipment that is deployed in the State of
Nevada.

The Divisionds | aboratory is the oldest gamin
monitoring of gami n g devices i s designed to ensure the
confidence in the integrity of the gaming devices.

AUDITDIVISION

The Audit Division is responsible for auditin
to ensure that all gaming revenue has been properly reported and that all related
taxes have been remitted to the State.

The Division has developed minimum internal control standards for
casino accounting, and it monitors the financial operations of the gaming
licensees and reports on any concerns that may impact the declared public
policies.

TAXANDLICENSEDIVISION

The Tax and License Division is responsible for reviewing the financial
performance of the smaller gaming licensees and the administration of all tax and
licensing matters for the Board.

ENFORCEMENTDIVISION

The Enforcement Divisio n is the Boar Ns l aw enforcement
charged with investigating and prosecuting criminal and administrative violations
of the Stateds Gaming | aws.

The Division also handles customer disputes brought by gaming patrons
against a gaming licensee. This ensur es t hat the State maintains
trust and confidence that gaming in the State of Nevada is conducted honestly,
competitively and free of corruptive elements.
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ADMINISTRATIONDIVISION
The Administration Division handles the day-to-day administration of the
Board, including personnel, budget, records and file retention.

Additionally, the Division, with the Board Chairman, works with the State
Legislature on the Boar Ns budget and |l egislative

Licensing and Taxation

Gaming is the primary economic industry in the State of Nevada and
provides a significant amount of revenue to the state. The economic success is
dependent on the effective and thorough licensing of individuals and entities
involved in gaming in the State.

LICENSINGSTATISTICS
As of June 30, 2005, there were over 2,900 licenses issued to conduct
some form of gaming (or the manufacturing of gaming devices) in the State.

TYPESOFGAMINGLICENSES
While numerous types of licenses and approvals can be granted by the
Commission, there are key gaming licenses: the nonrestricted gaming license;
the restricted gaming |icense,; the manufacturer ¢
operatords | icense.

A nonrestricted gaming license is granted for the operation of: (1) a
property having 16 or more slot machines; (2) a property having any number of
slot machines together with any other game, gaming device, race book or sports
pool at one location; (3) a slot machine route; (4) an inter-casino linked system;
or (5) a mobile gaming system.

A restricted gaming license applies to the operation of 15 or less gaming
devices (and no table games) at a location.

Additionally, all manufacturers and distributors of gaming devices must
be licensed by the Commission.

At http://gaming.nv.gov/publications.htm, the Board maintains a current
listing of all nonrestricted licensees, restricted licensees, licensed manufacturers,
distributors and slot route operators.

The Board and the Commission also have statutory authority to require
the licensure of any individual or entity that: (1) has influence over any gaming
operations in the State of Nevada; (2) shares in gaming revenues with a
licensee; (3) is a lender to a gaming licensee; or (4) is the owner of land upon
which gaming is conducted.

In short, Nevada requires approvals and licenses for transactions which
affect the ownership and/or control of any gaming operation in the State and for
any individual who could exert any similar influence.

GAMINGTAXATION

Nevada has several forms of gaming taxation: (1) a gaming tax on gross
revenues; (2) an annual and quarterly tax on each gaming device; and (3) an
annual and quarterly tax on tables games.

The gaming tax on gross revenues is graduated as follows:
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3.5% on the first $50, 000 of gross gaming r

4. 5% on the nexyamingrdvenuésOplis of gr oss

6. 75% on gross gaming revenues exceeding $1.
aming devices are taxed on an annual and quarterly basis as follows:

An annual fee of $250 per machine, plus
A quarterly fee of $20 per machine.

Table games are taxed on an annual basis (1 game--$100; 2 games--
$200; 3 games-- $400; 4 Games--$750; 5 games--$1,750; 6-7 games--$3,000; 8-
10 games--$6,000; 11-13 games--$650 per game; 14-16 games--$1,000 per
game; and 17 or more games--$16,000 plus $200 for each game over 16) and a
quarterly basis (1-16 games--a fee of $500 per game; 17-26 gamesd a fee
$4,800 for each game from 17-26 games; 27-35 games--a fee $2,800 for each
game from 27-35 games; and 36 or more games $100 for each game).

Under the Act, the failure to pay such taxes within 30 days will
automatically result in the surrender of the gaming license and require the
immediately closure of the gaming operations.

The Board publishes a monthly report reflecting total gaming win and
percentage fee tax collections for nonrestricted licensees for the month and the
comparative data from the prior year. The Abbreviated Revenue Releases from
1998 to present can be accessed at http://gaming.nv.gov/mrrindex.htm.

The Board also publishes an annual financial analysis of those
nonrestricted gaming licensees producing $1 million or more in gaming revenue
in the fiscal year (July 1 to June 30)4. These reports are referred to as the
Annual Nevada Gaming Abstract Reports. The Annual Nevada Gaming Abstract
Reports are available for the period from 1990 to present and can be accessed at
http://gaming.nv.gov/abstract_rpts.htm.

Conclusion
While the public policy for gaming in Nevada is only 280 words in length,
it provides the core basis for the Gaming Control Act, the Nevada Gaming
Co mmi s sRegulatibrss and all the decisions and actions of the Board and the
Commission. These decisions and actions give vital support to the integrity of
Nevadads pri ageernyer aévaguea ndustry and its status
premier gaming, resort and Entertainment destination.

Revised July 2006
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Nevada Casino Minimuminternal Controls Standards (MICS)

Internal controls are essentially accounting and administrative standards designed
to safeguardigame integrity protect assets and ensure accurate regodirrevenue.
The function of internal controls is to prevent unauthorized activity and detect deviations
from established procedures attributable to error or intentional misconduct.
The primary purpose of internal controls vgotfold: to provide game iegrity
and protect assets. Casinos are subject to a gr#wenormal risk of loss from
employee or customer dishonesty because they are basically cash operations with
numerous transaction points where recording of all individual game transactions is not
practical.
Internal controls seek to minimize the risk of loss in gaming operations by using
strict procedures for the authorization, accountability and safekeeping of cash assets, such
as
A Human controfisedui rtehde shodfi enttwdgegaton of
duties and responsibjilitieso to inhibit coll
A Paper controls to document key transacti on
signatures and other authorizatioasd
A Physical safeguar ds s usahdceustroenasfaadothersec ur e
access barriers (i.e., mantraps)
Nevada first adopted minimum internal control standards (MICS) in 1968, but it did not
attempt to enforce these standards until 1982, when the board brought a disciplinary
action against a ca® for noncompliance with its submitted system of internal controls

regarding the grant of credit to a patron. Although the initial case was settled without a
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determination of wrongdoing, the principle was established that casino violations of
internal cotrols, by themselves, could form the basis for disciplinary action even if the
violation was absent of wrongful intent by the licensee or evidence of loss attributable to
the violation.

Today, regulators routinely take action to enforce internal contnods heold
licensees accountable for noncompliance with them.

As with any regulatory scheme, legal directives and norms flom the general
to the specific. Nevada hatatuts that authorizes gamingnd provided for the creation
o f regulatdry agenes The State has vestddose agences with broad powers to
control gaming.

In general, howeverN e v a ctatdtes leave it to th&aming Bard andbr
Gaming @mmission to implement the enabling legislation through promulgation of
appropriate rules.

Promubated rules or regulations (the terms can be used interchangeably) are the
administrative laws that govern gaming activity within the jurisdiction. The regulations
put flesh on the bones of the gaming statutéey cannot exceed the authority granted to
the agency by the statute and cannot be inconsistent with the legislation.

Revision of regulations in most jurisdictions is an elaborate process that absorbs
time and resources. Thus, placing too much detail in regulations almost ensures frequent
revisionanddefeats the goal of stabilithgency regulations normally provide a process

for agency adoption of a set of minimum internal control standards.
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Once the agency has exercised its discretion to consider and adopt MICS, the
regulation will also specifyrequirements for the licensed operator to submit its
conforming internal control system (ICS) for approval.

The casino operating procedures are more detailed and specific to the particular
gaming operation. The ICS, however, cannot deviate from the minireqmirements
absent regulatory approval and demonstration that the procedures provide an equivalent
level of control and security.

The ICS does not provide specific directions to employees as to the exact manner
in which their duties are to be carried .out

Casinos, therefore, normally supplement the ICS with detailed standard operating
procedures (SOPs) for each individual department. SOPs also address areas of casino
operations that do not directly involve gaming activity, such as personnel policysnatter
(attire, general behavior, customer service, breaks, hygiene, layoffs and grievance
procedures) and housekeeping or maintenance matters.

In general, regulators are not nearly as concerned about what a casino puts in its
SOPs, provided that the provisiods not conflict with theNRS, Gaming Board and

Commissiorregulatiors and MICS.
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The Law of the State: TheNevada Revised Statutes

The laws of theState of Nevadare contained in the Nevada Revised Statutes.
The NevadaRevised Statutehereafter, NRpare the current codifiehws of the State
of Nevada

Nevada law consists of the Constitution of Nevada (the state constitution) and
Nevada Revised Statutes.

The Nevada Supreme Court interprets the law and constitution of Nevada. Nevada
Supreme Court @inions are the written decisions of the Nevada Supreme Court.

The Statutes of Nevada are a compilation of all legislation passed by the Nevada
Legislature during a particular Legislative Session.

The Nevada Administrative Code (NAC) is the codified, atdstiative
regulations of the Executive Branch.

The Nevada Register is a compilation of proposed, adopted, emergency and

temporary administrative regulations, notices of intent and informational statements.
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Statutory Interpretation in Nevada

Under Nevada law, statutory interpretatios the process of interpreting and
applying legislation
When the language of a statute is unambiguous, courts are not permitied to
beyond the statute itself when determining its meartingin v. State of Nevadalll
Nev. 15351995).
Nevada accepts the familiar principle that "[w]hen presented with a question of
statutory interpretation, the intent of the legislature is the controlling factor and, if the
statute under consideration is clear on its face, a caariat go beyond the statute in
determining legislative intenBrown v. Davis, 1 Nev. 409 (1869) n r e Wal t er sé6 E
60 Nev. 172 (194Q)Blaisdell v. Conklin, 62 Nev. 370 (1944).
Its office has heretofore recogniztitit this principle has been recized by our
courts so many times it has now become axiométic.t or ney Gener al 6s Opi
dated July 31, 1931; AS96datediVargh2654%& r al 6s Opi n
If, however, the statute is ambiguous, it can be construed 'in line with edsatrr
and public policy would indicate the legislature intended...." 'A statute or portion thereof
is ambiguous when it is capable of being understood by reasonabhnfeethed
persons in either of two or more senses.' Robert E. v. Justice Court offB@nehip,
664 P.2d 957, 959 (Nev.1983).
AWhen construing an ambiguous statut e,
look tolegislative historyf o r g u Wadshoe Mexd. Cir. v. Dist. Ct122 Nev. 1298;-

--, 148 P.3d 790, 793 (2006)
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The Office o the Nevada Labor Commissioner

In 1915, the state legislature provided for the creation of the Office of the Labor
Commissioner, by enacting NRS 607.160. Pursuant to NRS 607t16@he duty of the
Labor Commissioner to enforce the labor laws of NMeva

The Legislature did not vest in the Labor Commissioner the power to make new
law, only a duty to enforce the existing laws.

NRS 607.160 Enforcement of labor laws; imposition and collection of

administrative penalties; cumulative nature of penalties ad remedies; claims

for wages or commissions; prosecution of claims by Attorney General.

1. The Labor Commissioner:
(a) Shall enforce all labor laws of ttate of Nevada
(1) Without regard to whether an employee or workman is lawfully or
unlawfully employed; and

(2) The enforcement of which is not specifically and exclusively vested in any

other officer, board or commission.

(b) May adopt regulations to carry out the provisions of paragraph (a).

NRS 608.270Duties of Labor Commisgoner and district attorneys.

1. The Labor Commissioner shall:

(a) Administer and enforce the provisiond\RS 608.250and

(b) Furnish the districttiorney of any county or the Attorney General all data and
information concerning violations of the provisions MRS 608.250 occurring in the

county coming to the attéon of the Labor Commissioner.
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2. Each district attorney shall, if a complaint is made to him by the Labor
Commissioner or by any aggrieved person, prosecute each violation of the provisions of
NRS 608.250hat occurs in his county. If any such district attorney fails, neglects or
refuses for 20 days to commence a prosecution for a violation of the provisibifitSof
608.250 after being furnished data and information concerning the violation, and
diligently to prosecute the same to conclusion, the district attorney is guilty of a
misdemeanor, and in addition thereto he must bevecfsom office. (Added to NRS by
1965, 696; A 1967, 62&001, 565.

NRS 608.280Proceedings against district attorney to be instituted by Atirney
General. When a complaint is made to the Attorney General by the Labor
Commissioner or by an aggrieved person that any district attorney has been guilty of a
willful violation of NRS 608.270the Attorney General shall make an investigation of the
complaint, and if, after such investigation, he is of the opinion that the complaint is well
founded, he shall institute proceedings against the district attorney fenfibreement of
the penalties provided NRS 608.270(Added to NRS by 1965, 697; A 1967, 806)

NRS 608.290Criminal and administrative penalties.

1. Any pason who violates any provision biRS 608.25®r any regulation adopted
pursuant thereto is guilty of a misdemeanor.

2. In addition to any other remedy or penaliiye Labor Commissioner may impose
against the person an administrative penalty of not more than $5,000 for each such

violation. (Added to NRS by 1965, 697; A 1967, 62603, 797.
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Gaming Definitions: The Nevada Legislature Literally Defined the Gaming Industry

The Nevada Statdegislature enactedNRS Chapter 463 to address casino
licensing ad control of gaming. Chapter 463 includes the legal definitions gaming and
gaming employees as used in State of Nevada

NRS 463.0165fALi censeo Nldied e meaod means a gamin
manufacturerods or di st r i ddisseminabosof infornagéians e, a |
concerning racing or a license issued to an operator of anaok parimutuel system.

(Added to NRS by 1967, 1599; A 1991, 1838; 1993, 309)

NRS463.01691 Li censed gaming esitlaibdd mssheke ng aamidre
esabl i shment 0o means any premises | icensed pu
wherein or whereon gaming is done. (Added to NRS by 1967, a0®)bstituted in
revision for NRS 463.0118)

NRS 463.0171ALi censee@lLdeénaedo gsoetawlmwmany per
valid gaming |icense, manufacturerds or di st
an offtrack parimutuel system or license for dissemination of information concerning
racing has been issued. (Added to NRS by 1967, 1039; A 1989, 1993, 309)

NRS463.0152A Game 6 and @ gambl ifinGa ngeabmeoor dhegfai mbel di
gameo means any game pl ayed wi t h cards, d
electromechanical or electronic device or machine for money, property, checks, credit or
any reresentative of value, including, without limiting the generality of the foregoing,
faro, monte, roulette, keno, bingo, f@mn, twentyone, blackjack, seveanda-half, big
injun, klondike, craps, poker, chuelduck, Chinese chuck-luck (dai shu), wheeof

fortune, chemin de fer, baccarat, pai gow, beat the banker, panguingui, slot machine, any
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banking or percentage game or any other game or device approved by the Commission,
but does not include games played with cards in private homes or residemwtgshimo
person makes money for operating the game, except as a player, or games operated by
charitable or educational organizations which are approved by the Board pursuant to the
provisions ofNRS 463.409 (Added to NRS by 1967, 1039; A 1969, 462; 1979, 772,
1981, 1073; 1985, 2134).

NRS 463.0153fi Gami ngo and fAgamBamnggo derf i igdmbl
means to deal, operate, carry on, conduct, maintain or expose for play any Jame a
defined inNRS 463.01520r to operate an interasino linked system. (Added to NRS by

1967, 1039; A 1995, 756).
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A Gaming License is a Privilegé Not a Right

Having beenisssid a casi no gaming | icense, Wy n n
| i ¢ ens e%are obNevadakseuch, Wynn Casino has agreed to and is subject to
gaming regulation as administered by 8tate of NevadaNRS463.0171

NRS463.0129(2)é License or approvalrevocable privilege.

2. No applicant for a license or other affirmative commission approval has any right
to a license or the granting of the approval soudiry license issued or other
commission approval granted pursuant to the provisions o€hlaigter orchapter 464f
NRS is a revocable privilege, and no holder acquires any vested right therein or
thereunder.

3. This section does not:

(a) Abrogate or abridge any commlaw right of a gaming establishment to exclude
any person fromgaming activities or eject any person from the premises of the
establishment for any reason; or

(b) Prohibit a licensee from establishing minimum wagers for any gambling game or
slot machine. [13:429:1958](NRS A 1959, 434; 1967, 1597; 1969, 6337191428;

1979, 333; 1983, 1205; 1987, 1273; 1991, 968, 2144; 1997, 1999; 949, 1412).
A gaming license is a privilege, not a rigRbmano v. Bible, 169 F3d 1182

(1999)
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For the Purposes of ThidDiscussionFloor Supervisors, Box SupervisorspPit
Supervisors, Pit Managers, Pit Boss, Floormen, Boxmaand CSTL&6s, Wil |l Al |
Referredto As A Tabl e Games Supervisorso
For the purposes of the following discussion floor supervisors, box supervisors,
pit supervisors, pit managers, pit boss, floormen, boxma nd CSTLO6s, wil |l al
to as Atable games supervisors. o
Admittedly, the Nevada Legislature, Gaming Control Board and Gaming

Commi ssion have certainly been more than a &

every aspect of the gaming irsdry.

But casino gami ng |l i censees ar e al |l owec
supervisors,o as floor supervisors, box supe
fl oor men, boxman CSTL&6s or by whatevier name

internal processes (i.e., employee handbooks).

However, regardless of what an individual casino licensee chooses to label these
At abl e games s up e r StateofoNevadsby law, these englbyeeg are i n  t h e
either: (1) boxmen; (2) floormen3) supervisors; or (4) pit supervisors. (See, NRS
463.0129,Nevada Gaming Control Board Gaming Audit Procedures Manual Table

Games Departmental Organization, and MICS Compliance Checklist for Table Games).
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CasinoTable GamesPersonneli Generally

With respect to casino personnel, flve basic functions of casino executives are
game supervision, bankroll protection, crediithorization, training employees, and
hosting customers, since the customer is the most imp@saat to a casino, exemats
should treat them with courtesy and respect.

Casino ManagerThe casino manager is a department head who implements casino

policies and usually implementsedit policies. He usually designs these policies in
conjunction with the credit manager. Thesmomanager has complete authority over
the whole casino floor and makes final decisions on everythiisgoolicies answer only

to the Board of Directors ethe casino.

Assistant Casino Managefhe Assistant Casino Manager executes the Casino Masmager
policies and is responsible for tloperation of the casino when the Casino Manager is
absent. He also handles elayday responsibilitiethe Casino Manager delegates to him.

Shift Supervisor The Shift Supervisorreports directly to the Casino Managand

enforces his policies. He is responsifie the entire gaming operations for one of the
threeeight hour shifts. The shift Boss is aldwectly in charge of the table games and
becomes involved with the Keno and slot operations wafign a large wining payoff
must be made.

Pit Supervisor The PitSupervisoreports directly to the Shift Boss. He is responsible for

the operation of theasino pits. (The typical arrangement in Nevada casinos is to locate

the cragtables in one pit, theventy-one tdles in another pit, andhe baccarat tables in
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a separate pit, usually to the sidetttd casino). The pit boss directs only the games in his
pit and has authority only in his assigned area.

Floormanor Floor SupervisorThe Floorman is responsible fdret immediate direction

and protection of specified tables wittarpit, usually four to six twentgne and roulette
tables or two craptables. He "cases" the bankrol® the tables for which he is
responsible. The pit or floorman at a baccarat table aftsin a high chair and is called
a "ladder man".

Boxmanor Box SupervisarThe Boxman is the only executive who works at a gaming

table. He sits in the center of a csdpble and sees that the game is run smoothly. He
contols the tables' chip banktolvhich is storedin front of him. The Boxman also
supplies chips to the dealers and returns the chips to the bawkeail surplus chips
occur. He counts the customers' money when they want to buy chips and thertheserts
money into the "Drop Box". ThBoxman accepts or rejects each "call" bet and "finger"
bet.Other duties of the Boxman are to listen to customers' disputes or claims and to settle
them unlessanother casino executive assumes authority. He is also responsikieefor

dice on the craptable. (Two Boxmen at each crapable are recommended for greater
protection against employee embezzlement.)

Dealer: The dealer sells chips to customers on gaming tables other than craps. He takes
losing wagersand pays winning wagers. He also deals thescat "twentyone™ tables

and spins the ball at rouletigbles.
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A Closer Look at the Employees at Issue in ThisActioh he A Tabl e Games
Supervisord

A d&xtbhad or box s ahjeesupervisemoho sits hetsveem thetdealers
and opposite the skman and who is responsible for the thousands of dollars worth of
chips that the casino keeps on hand at eaelps tabletfie housebank).

AThe boxman is the casino employee <char
dealers and the play at one particu&ble. He in turn is supervised by thie supervisor
who is responsible for several tables. o6 OI k

The boxman is responsible for the casino bankroll. He protects the stacks of chips
in front of him, surveys the game aodersees the entire table. He also changes your cash
into casino chips and regularly inspects the dice to spot any defects and to safeguard the
game against crooked dice. He has to solve possible disputes between a player and a
dealer. Again, it is thboxmanwho guards the chips, supervises the dealers and handles
coloring out players (exchanging small chip denominations for larger denominations in
order to preserve the chips at a table).

A floorman or floor supervisor, is a supervisor. A floorman is dasino
employee responsible for the monitoring and administration of table gabiesv.

United States, 536 F2d 876 (1976)

Their responsibilities will vary somewhat from casino to casino, but they are
generally focused on monitoring the table games tmlwthey are assigned, to provide
assurance of integrity of the game. These responsibilities may include seating players,
assisting with cashiering services, making rulings, settling disputes, handling customer

requests, and managing the games, among tiings.
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From management 6s standpoint, all owing t|
is a cardinal sin. It is usually much more difficult to restart a stalled game than it is to
keep one going. If a problem arises which causes the game to statl,lites f | oor man 6 <
first priority to solve it, and get the game restarted.

A blackjack game can stall for any number of reasons. There can be a technical
problem like a bad deck or a broken shuffle machine. The floorman can resolve this by
replacing the brokeimstruments.

Another reason a game may stall is because the need arises for a ruling from the
floorman.

When a ruling is required, play can not resume until the ruling has been made.

It is common for player disputes to arise over both the technicatenaf the
rules, and how those rules are meant to govern events that have occurred. There are many
situations where there is a dispute between players, and the dealer is unable to evaluate or
enforce the rules of the road.

In this case, the dealer musifdrtoafit ab | e g a mewko issautippezedv i s or 0O
to make a decision about proper procedure.

This responsibility falls on the floorman, and his decision must be accepted by all
players.

Sometimes, even when there is no dispute among the playersng will be
required in order to clarify a grey area in the house rules. This means that the floorman
must be very knowledgeable about the rules of the game.

First and foremost, in the eyes of tiNevada Gaming Control Boardhe

floorman must protect thmtegrity of the gameT he Nevada Gaming Contr
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Mi ni mum I nternal Cont r olumad tcantrold anrthd Jorm(oM1 CS)
Arequired sandfiesrtwiicitonsdbegr egati on of duti es
inhibit collusion. ©

This can sontames be a balancing act. The floorman is always authorized to
make a ruling Ain the best interest of the g
they are written.

In addition to enforcing the rules, the floorman is also responsible for hgndlin
player requests, either directly, or by referring them out to other employees. Common
player requests include-game cashiering services, the procuring of beverage service,
and assistance with comps and amenities.

The State of Nevadgrohibits floor spervisors from accepting tips, as it would
create a conflict of interest and jeopardize the integrity of the game.

The term Afloor mano i s gender specific
women rarely held casino management positions. While thesgiofeis still dominated
by men, it is not uncommon to see a woman managing the floor. For this reason, many
casinos prefertousegenderrom eci fi ¢ terminol ogy, i ke Afl
or simply #Afl oor . 0 Ev e ndely ®cognized and toenmanly Aif | oo r

used by players, who can modify the gender as needed.
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The Complete List ofNevadafiGaming Employee® asDefined by the NRS
NRS463.0157i Gami ng empl oyeeo defined.

1. AGami ng e mgahsagygerson connected disewith an operator of a slot
route, the operator of a pariutuel system, the operator of an intesino linked system
or a manufacturer, distributor or disseminator, or with the operation of a gaming
establishment licensed to conduct any game, 16 ge malmt machines, a race book,
sports pool or paninutuel wagering, including:

(a) Accounting or internal auditing personnel who are directly involved in any
recordkeeping or the examination of records associated with revenue from gaming;

(b) Boxmen;

(c) Cashiers;

(d) Change personnel;

(e) Counting room personnel;

(N Dealers;

(g) Employees of a person required MRS 464.01Q0 be licenseda operate an off
track parimutuel system;

(h) Employees of a person required WRS 463.4300 be licensed to disseminate
information concerning racing;

(i) Employees whse duties are directly involved with the manufacture, repair or
distribution of gaming devices, cashless wagering systems, mobile gaming systems,
equipment associated with mobile gaming systems, interactive gaming systems or

equipment associated with indetive gaming;
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() Employees of operators of slot routes who have keys for slot machines or who
accept and transport revenue from the slot drop;

(k) Employees of operators of inteasino linked systems, mobile gaming systems or
interactive gening systems whose duties include the operational or supervisory control of
the systems or the games that are part of the systems;

() Employees whose responsibilities include performing the duties relating to the
process of registration of gaming ployees that a licensee is required to perform
pursuant to the provisions of this chapter and any regulations adopted pursuant thereto;

(m) Floormen;

(n) Hosts or other persons empowered to extend credit or complimentary services;

(o) Keno runners;

(p) Keno writers;

(q) Machine mechanics;

(r) Odds makers and line setters;

(s) Security personnel;

(t) Shift or pit bosses;

(u) Shills;

(v) Supervisors or managers;

(w) Ticket writers; ad

(x) Employees of a person required RRS 463.160t0 be licensed to operate an
information service.

2. "Gaming employeeo does not i nclude

persons engaged exclusively in preparing or serving food or beverages.
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Employer as Defined by the NRS

In Nevada, employer is also defined by statute.

NRS 608.011A Emp | oy er of Ednepflionyeedr.0 i ncl udes every

control or custody of any employment, place of employment or any employee. (Added to
NRS by D85, 578)

In Nevada, whether an individual is considered a supervisor depends on that
individual's authority over another employee or employe@®t merely by a title or the
empl oyersdé job description.

A supervisor is defined as any individual who has authority, acting in the
interest of an employer, to cause another employee to be hired, trans$espended,
laid off, promoted, discharged, assigned, rewarded, or disciplined, either by taking such
action or by recommending it to a superior.

The exercise of such authority may not be of a merely routine or clerical nature,
but requires independent judgmeNevadaDepartment of Human Resources v. Hibbs,
538 U.S. 721 (2003)State of Alabama v. F Marshalitate of Nevada626 F2d 366
(1980).

A managrial employee is one who represents management interests by taking or

recommending actions that effectively control or implement employer policy.
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Tips,Tokes Ti p Pooling and Being fAin the Li

A tip, al so cal | e dratitudet i®&kgeafuity,aevor orgift, ia t ok e
usually in the form of money, given in return for serviteke is slang for tipin the
context of table games on the floor of a Nevada casitip,isia voluntary extra payment
given by a gambler to a dealé.tip may be in the form of aasino chip, cash or any
other method used to convey something of value to the intended dealer(s).
By definition tip pooling is simple: all tip earnings of employees in the same line
of service, are intermingled and then redisired.
ANevada | aw recognizes the authority of
pool tips as a condition of employment. Alford v. Harolds Club, 99 Nev. 670, 669 P.2d
721 (1983); Moen v. Las Vegas International Hotel, Inc., 402 F.Supp. 157 (DINBY, 1
aff'd, 554 F.2d 1069 (9th Cir.1977). Forcedsiparing does not violate Nevada law or
policy, so long as the employer does not "retain any part of the tips for his own use, or
reap any direct benefit from the pooling."
Historically, casino dealernsave lived off their tips, or "tokes," as in "tokens of
gratitude."
Years ago, they shared the tips they made at their tables with the other dealers
who worked with at those tables. That benefited dealers working peak hours and fostered
competition for tps. It also put pressure on players to tip dealers, who cultivated
gamblers in much the way bartenders do their good custolersasinos where tips
wer e di vormietd, dipthe deal ers definitely encour
In the late 1980s, a big ahge occurred that was adoptedresgaming industry

standard.
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The tips from the blackjack, roul ette, c
into one pot. As a result, the modern toke is no lofigash in the envelopet the end
of a shift, but taxale income that appears on a paycheck every two weeks.

At virtually all Nevada casinogxcept for Wynn Casindhe dealers collect the
money themselves under the auspices of a "toke committee."

Nevada law prohibits participation of floor supervisors, Bapervisors and pit
supervisors, in dealers tip pools. NRS 608.0See the detailed discussion which
follows below).

Both Al ford, and Cotter employed fithe | i/
expansion of the dealers tip pools, to incladeales only.f

However, the courts in both Moen and Alford, recognized that while an individual
employee may perform a service that contributes to a patrons overall experience, that
results in a tip, it does not mean that employee is entitled to share iartielpr tip
pool in which the tip was received.

In acasinot here are many flines of serviceo
inclusion in a particular tip pool.

Casino dealers are not in the same line of service as valet parking; who are not in
the samdine of service as doormen, spa workers, restaurant workers, housekeeping,
security, concierge services, hotel shuttle services, etc.

While each of these individuals may at times contribute to a favorable view of the
patrons overall experience, whichuts in a tip, they are not entitled to share in that tip,

unless they stand in the same line of service.
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Violations of the tippool i ng rul es wil |l Apoi sono
employer to liability for all employees who were participants in th@aigl. Similarly,if
an employer misclassifies ntipped employees as tipped employees, liability will result
for all affected employees.

Generally, from the moment it is issued, a tip is the legal property of the person
for whom it was intended.

With respect to the Nevada gaming industry, incalsine that require dealer tip
pooling, including Wynn Casino, any tip left by a customer, isfibale property of the
dealersto whom it was paid, given or left farregardless of the type of businessthe
rules imposed by the employer. NRS 608.160(1)(a).

In other words, \were atip pool has been established, as at Wynn Casinom
the momena tipis receivedy adealer who is a member of the tip pool, thit legally
is owned by antbelongs to, the ollective members of the tip pool.

Ownership is defined as tlhegal right to the possession of a thing.

By law, ownership of a tip, is directly transferred from the individual doing the
ti pping (the Atipper o), taevs(tipphoel menebers).pi ent

The Wynn Casino tip pool members are the legal owners of the tips, from the
mo me n t it i's received from the #dAtipper.

claim ownership of the tips, or come to possess any ownership intetfestips.
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Case Law: Moen Alford & Cotter

Like many employers before, Wynn Casino is unlawfully seeking to divert tips
given to itsd employees, under the guise of
Wynn Casino would have the law interpreted so as to permit arogengb use
employees tips as an alternative source of income, although in fact this is strictly

prohibited byNevaddaw.

In the case at hally nn Casinods rationale conflict
statute, case | aw and Nevadadés | egislative i
Similarly, other enpl oyer s have |l ong fAAsought means

there mpl oyees fiinto t hei r Jherimgnon TrinkgdldsandoTipsCour t ne
32 L.Q.Rev. 306, 313 (1916).
Under Nevada law however, tips the property of the employeelso receive
them.However,a federakourt h&ah e | d fdrdedatip sharifig does not violate Nevada
law, so long as the employer does not retain any part of the tips for his own use or reap
any direct benefit from the poolingCotter v. Desert Palacend., 402 F.Supp. 157
(1989)
In fact, Nevada case law, is even more restrictive, permittimgayersto fireap
only collateral benefitsfrom the implementation or expansion of a vaiwiployee tip

pool. Alford v. Harolds Club99 Nev. 670, 669 P.2d 721@3).
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United States District Court, D. Nevada.
Robert Wallace MOEN, Plaintiff,
V.
LAS VEGAS INTERNATIONAL HOTEL, INC., formerly known as Nevada InternationalHotel,
Inc., a Nevada Corporation, dba the Las Vegal Hilton, Bfendant.
Civil No. LV-2079 BRT.
Moenv. Las Vegas Intern. Hotel, Inc. 402 F.Supp. {Gite as: 402 F.Supp. 157)
Oct. 2, 1975.
MEMORANDUM OPINION
BRUCE R. THOMPSON, District Judge.
This action is before the Court on defendant's motion for a summary judgment. Jurisdiction is based upon
diversty of citizenship. It is an action which allegedly arises under a state statute and state law applies. In
essence, the plaintiff contends that in order to obtain and retain employment with defendant as a dealer in
defendant's casino, he was required tol pips received by him with tips received mther dealers and that
such tips were then subject to division among the dealers and other employees, including basinen, ¢
cashiers and floormen. Plaintiff contends that such a condition of employmeneésiRS Sec. 608.160
which provides as follows:
6608. 160 Taking or making deduction on avdetpsint of ti
or gratuities among themselves.
61. I't is unl awful for any person to:
6(a) Take all or part of any tips or gratuities bestoc
6(b) Apply as a cr ediatutory minimaum tourly tvage gstablisheel bytdaywoof t he st
this state any tips or gratuities bestowed upon his employees.
02. Not hi ng cont ai nemstruédrio ptevent suchseenpldyée® from sritedng Into e  c o
agreement to divide tips or gratuities among themsel\
The foregoing statute as amended in 1971. The original Act, approved February 21, 1939 (18G6& St
of Nevada, p. 13), provided as follows:

6 CH A P-.An Act requiring persons who take from their employees all or any portion of any tips or
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gratuities, to post in a conspicuaqulace on their @mises a notice of the terms of the contract whereby the

employer or other person is to have the benefit of any such tips or gratuities; prescribing penalties for the

violation thereof, and other matters properly relating hereto.

0 ( A pedFebmnary 21, 1939)

OWHEREAS, I't has become the practice of certain empl
conduct and operation of their business, of taking all or a portion of any tips or gratuities given to or

received by such employeemnd

OWHEREAS, It is the sense of this legislature that s
the public because of the employers' failure to notify the public that tips or gratuities bestowed upon
employees go to the employers; and

0 WH E RX It is the sense of the legislature that the public should be informed of any such relation,

custom, or agreement between employer and employee; now, therefore.

0 The Pe oStdteof Neviadaephesented in Senate and Assembly, do enact as follows:

6Section 1. Every person who takes all or any part of
who credits the same toward payment of higpleyee's wage, shall and is hereby required to post in a

conspicuous place where it can be easilywdgethe public, upon the premises where such employees are

employed and work, a notice to the public that the tips or gratuities bestowed on employees go or belong to

t he empl oyer. Such noti ce shall contain ttoh e words,
Management . & The | etters of these words shall be in bo
6Sec. 2. Any person who takes all or any peutt of the

posting the notice required to be posted bypteeeding section shall be deemed guilty of a emsshnor,

and upon conviction thereof shall be punished by a fine of not less than one hundred dollars, nor more than

five hundred dollars, or by imprisonment in the county jail not less than thirty daysiarer than six

months, or by both such fine and imprisonment.

6Sec. 3. This act shall be in full force and effect f
The purpose of that statute is stated in the preamble and shows that it was passed to prokdict frioerpu

possible fraud. It is quite similar to California stary provisions enacted in 1929, the substance of which

is found in West's Annotat ed -356 [Thefstatuter hasrecéived thes |, 6Labc
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attention of California courtsni two reported c@s. In Anders v. State Board of Equalization, 82

Cal.App.2d 88, 185 P.2d 883 (1941he California District Court of Appeals rcluded that even if the

notice required by the statute is not given, such failure does not render void an agreement between the
employer and employee to the effect that tips received by the employee, to the extent necessary, would be

applied in satisfactin of the obligation to pay a legal minimum wage. This holding is pertinent to our case

because it shows that the enforcement of the statute would be left to the misdemeanor penalty provisions

and that failure to comply with the statute would not invaédaie employment agreement. Similarly, the

discussion inCalifornia Driveln Restaurant Assaation v. Clark, 22 Cal.App.2d 287, 140 P.2d 657

(1943, shows that under the common law of general applicability, the disposition of tips is properly a

matter for contractual determination between tmpleyer and employee.

With this background in mind, we have for detaration the proper interpretationcheffect of the 1971

amendment ttNRS Sec. 608.160n making this determination, we are not aided by any reporéezdda

decisions. We haveplwvever, been referred by counsel to the action in the Eighth Judicial District Court of
theState of Nevada i n and for the County of Clark, entitled 6
No. 7, et al., Plaintiffs, vs. Sahaikevada Corporation, dba Hoce | Sahar a, Defendant b 0
A139598, in which the District Court granted a summary judgment for the defendant in an action similar to

the instant action and based upon the same statutory provisions. The case cited does have persuasive
authority withrespect to the proper interpaion of the Nevada statute.

Bearing in mind the preamble to the 1939 statute, of which the 1971 statute was aimantgnve

conclude that in 1971, the Nevada Legislte decided that merely requiring employers to posttzenof

their agreement involving the confiscation of employees' tips was insufficient and that adequate protection

of the public against the presumed fraud involved in a taking of tips or gratuities or applying any part of

them against the statutory minimm hourly wage established by any law could not be obtained witout an

express prohibition of such practices. The Nevada Legislature, nevertheless, in subsectitRiS2S#c.

608.160Q recognized the propriety of an agreement for the pooling and division of tips among employees. In
interpreting the 1971 statute, we note that subsecti c
patd any tips or gratuities bestowed upon his o6empl o)

statute does not say that he cannot take tips bestowaa employee. This, in connection with the section
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validating pooling agreements, igdtes that@ long as only employees share in the tips, the statute is not

violated. It indicates that a tip or gratuity need not be considered a personal donation to the employee
receiving it. This is a reasonable ingeetation in the light of commonly known tippimgyactices in the

State of NevadaThere is no reason to suppose that the last person in a service line is the only one entitled

to share in the customer's bounty. For example, a busboy as well as a waitress contributes to the good

service and welbeing d a customer in a restaurant. Similarly, in a casino, the floormemméo and

cashiers all contribute to the service rendered to the player. Plamtiffisnent, which has to be predicated

upon the contention that the tip handed to him becomes his pemoperty undeNRS Sec. 608.160s

ridiculous as applied to a crapable, for example, which normally is manned by thregleyees, two

dealers (one of whom is a stickman) and a boxman, all of whom are active in the play of the game and the
placement and paying of bets. It idiculous to assume that a satisfied player who hands over a tip intends

it only for the particular person to whoimettip is given.

The evident purpose and proper interpretation of the statute is that it was enacted to prevent the taking of

tips by an employer for the benefit of the employer.

Plaintiff here complains that his employer, as a condition of employmentiredchim to divide tips or

gratuities among other employees. We find nothing in subdivisionNR& Sec. 608.16t prohibit this.

The subsedon does not specify with whom such an agreement may be made. It does specify that only the

empl oyees can benefit. Pl aintiff would have wus read
section shall be construed to prevent such employees fraemieg into an agreement with other employees

to divide such tips or gratuities among themselves.
which we think is the proper one in the light of wieln o wn e mpl oyment pracfgi ces, i s
contained in this section shall be construed to prevent such employees from entering into an agreement

with the employer or with other employees to divide s
Another problem inherent in the case is whetR&®S Sec. 608.16@ives rise to a private action for

damages on behalf of any employee. We noteNR& Sec. 608.19provides for enforcement by an action

for a penalty to be prosecuted in the proper court by the District Attorney of the County at the instance of

the Labor Commissioner. Walso note thalNNRS Sec. 608.160s part of Chapter 608 of the Nevada

Revi sed Statutes encompassing 06 c odnhateviolatians bfaonany wages a
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provisions of that Chapter have a criminal sanction and are made misdemeanors, aWR3haec.
608.140specifically creates a cause of action for wages earned and unpaid and penalties and a reasonable
attorney's fee. No such provision is applicabl®&RS Se. 608.160

In the foregoing context, we have in mind the decision of the Nevada Supreme Gdarhiin v. Carson

City Nugget, Inc., 85 Nev. 99, 85.2d 358in which the Supreme Court held that the Nevada Dram Shop

Act, NRS Sec. 202.100, which prohibits any saloon keeper from selling liquor to a person who is drunk and
makes such conduct a misdemeanor, does not create a cause of action intfa/@eofon who has been

injured by the drunkard to whom liquor was umfally sold. In reaching that conclusion, the Supreme
Court said:

0The statute before us is but one of many in the si
intoxicating ligwor to minors and drunkards. The section immediately preceding NRS 202.100 (NRS
202.070) does impose a limited civil liability upon thegretor of a saloon who sells liquor to a minor.

By providing for civil liability in one section and failing to do sothe section immediately following, the

|l egi sl ature has made its intention clear. d

The general law, as found in decisions of tlpr8me Court of the United States, is not inconsistent with

the conclusion that no civil right of action should be imputednfa statute which is expressly made
enforceable by a specific civil penalty or by criminal sanction. The leading cas¥gyaralotte Co. v.

United States, 389 U.S. 191, 88 S.Ct. 379, 19 L.Ed.2d 407 (1@6dfCort v. Ash, 422 U.S. 66, 95 S.Ct.

2080, 45 L.Ed.2d 26 (1975)n the Wyandottecase, the Supreme Court indicated that a civil action on
behalf of private parties could be based on violation of the penal statute if the criminal liability was
inadequate to ensure the full effectiveness of the statute and the Plaintiffs fell withola®ethat the

statute was intended to protect and that the harm that had occurred was of the type that the statute was
intended to fordgall. In that case, the Supreme Court held that a penal statute could be a predicate for a
civil action brought by théJnited States to recover damages for blocking a navigable waterway. In the case
of Cort v. Ash. supra, the Supreme Court held that no private cause of action for damages was created by
enactment of 18 U.S.CSec. 610 which made it criminal misconduct to keacertain campaign
contributions. In that case, the Court called attention to the following importaotsa

1. Is the plaintiff one of the class for whose especial benefit the statute was enacted?
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2. Is there any indication of legislative intent, egjplior implicit, either to create such a remedy for the
plaintiff?

3. Is it consistent with the underlying purpose of the legislative scheme to imply such a remedy for the
plaintiff?

In the Cort case, the Court answered all three questions in the negétivitink the same is true in this

case. This plaintiff is not one of a class for whose especial benefit the statute was enacted. @&he legisl
history shows that legislation of this type was initially passed to protect the public agaiesiragu frad

and that the 1971 amendment merely established great e
employee would not ultimately learn that he had merely enriched the coffers of the employer. We have
already indicated the statutory framework frorhielh we have drawn an inference of legislative intent
implicity to deny a private remedy and from which we have concluded that it issistent with the
underlying purposes of the legislative scheme to imply such a remedy for the plaintiff.

Plaintiff argues that there is a dispute issue of material fact in this case which precludes a summary
judgment. He contends that there is a dispute between plaintiff and defendant with respect to whether he
was required, as a condition of obtaining and retainmgl@/ment with the defendant, to agree to pool tips

with other employees. We agree that there is a dispute with respect to this issue. Our finding that summary
judgment should be granted is based upon a datation that the issue is not a material one. Webe
thatNRS Sec. 608.16&s properly interpreted, does not prohibit an employer from requiring an employee

to pool tips with other employseas a condition of employment. We also believe that the Legislature of the
State of Nevaddid not intend, by enactment of the amendmerit3il to NRS Sec. 608.166o create a

private right of action in an employee and that the legislature did intent that the sole remedy for a violation
of the statute should be an action for a penalty uNERS Sec. 608.190, subdivision (Zccardingly.

It hereby is ordered that summary judgment be, and it hereby is, granted in favor of defendant and against
plaintiff.

END OF DOCUMENT
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Supreme Cot of Nevada.
Loretta Sue ALFORD; Stella M. ColagyaneArchuleta; Judy Gisler; Sharon Lee; Shannon O'Roarke;
Patricia A. Seaman; Debbie Wolland; Ruth Neighoff; Susan M. Gaw; and Carol Bratcher,
Appellants,
V.
HAROLDS CLUB, Hughes Properties, Inc., Summa @rporation, Respondents.
No. 13420.
Alford v. Harolds Club, 99 Nev. 67(Tite as: 99 Nev. 670, 669 P.2d 721)
Sept. 27, 1983.

OPINION
PER CURIAM:
The instant case presents an appeal from the intasludismissal of appellant employees' suit alleging a
csino employer i mppopéihgoi mpgo s e dNRa 608.16Papprovismh at i on of
restricting an employer's access to empésyeips and gratuities. We hold that the district court correctly
concluded thaNRS 608.160does not prohibit an employer from requiring eayges to enter into a tip
pooling arrangement such as that imposed in the instant case. We also hold that the district court correctly
determined that there was insufficient evidence to support appellants’ related claims for wrongful
termination, intentioal infliction of emotional ditress, fraud, conversion, and conspiracy to blacklist
appellants from the gaming industry. Accordingly, we affirm the district court's involuntary dismissal of
appellants' complaint pursuantN&RCP 41(b)
This controversy was triggered by a changenipleyment policy instituted by respondent Harolds Club on
January 15, 1980. Prior to that date, Harolds Club alloiteedasino dealers to keep tips or gratuities
awarded them indidually by customers. On January 15, Harolds Club instituted an employment policy
change and ordered dealers to fipoolo their tips and
shift. The casino did not retain any part of the pooled tips, although Harolds Club later conceded that as a
result of the change it reaped collateral benefits of higher employee morale and lower employee turnovers.
Harolds Club was apparently the last of thege casinos in northern Nevada to institute such a pooling

policy, which apparently brought the casino into conformity with general gaming industry practice
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throughout the state.
The change in policy and the business reasons behind it were explagmglayees prior to each of the
three shifts working on January 15. A number wpyees had heard rumors about the impending change
and, after consulting with counsel, decided to refuse to comply with the new policy. Nine of the ten
appellants accordinglsefused to comply with the new policy, and in the period between January 15, 1980
and January 17, 1980, each of these employees was fired for refusing to comply with Harolds Club's
pooling policy™* FN1. One of the appellants apparentssigned of her own accord rather than await
await termination.
Less than two weeks after the first terminations, appellants filed suit claiming wrongful termination,
intentional nfliction of emotional distress, fraud, conversion, and conspiracy to blacklist appellants from
the gaming industry. Appellants also alleged Harolds Club‘paiding policy violatedNRS 608.160a
statute which restricts armployer's access to tips and gratuities awarded employees. At trial, the district
court concluded that Harolds Club's-pipoling policy did not violattNRS 608.160 and that there was
insufficient evidence of intentional infliction of emotional distress, fraud or conspiracy to blacklist
appellants from the gamingdostry to present the case to the jury. Accordingly, the district court
dismissed appellants' suit pursuant toN\&CP 41(b)motion.
TIP POOLINGAND NRS 608.160

The underlying issue presented in this appeal is wh&R& 608.16Mars Harolds Club frommiposing a
tip-pooling policy as a condition of employment. The statute in question provides:

1. Itis unlawful for any person to:

(a) Take all or part of any tips or gratuitiesstowed upon his employees.

(b) Apply as a credit toward the payment of the statutory minimum hourly wage established by any law

of this state any tips or gratuities bestowed upon his employees.

2. Nothing contained in this section shall besteued toprevent such employees from entering into an

agreement to divide such tips or gratuities among themselves.
On its faceNRS 608.16(Qrohibitsan e mpl oyer from fitakingo all or part
on his employees. The statute conditions this prohibition, however, by providing that it shall not be

construed to prevent employees from agreeing to divide tips among themselvéssuEherhich must be
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addressed in the resolution of this appeal is wheliRE 608.16(rohibits the employer from unilaterally
imposing a tippooling agreement on employees as a condition of their employment, even though the
employer does not retain any part of the tips for his own use or reap any direct benefit from the pooling.
We have not had occasion to address whettits 608.16(ars an employer from imposing a-ppoling
agreement. However, iMoen v. Las Vegas International Hotel, Ind02 F.Supp. 157 (D.Nev.1975)
affd554 F.2d 1069 (9th Cir.197,73he court ddressed an employee challenge to aptpling policy
similar to the one presented in the instant case. The court conducted an extensivefrtheeegislative
history of NRS 608.160a nd pri or related | egislation, and conclu
interpretation of the atute is that it was enacted to prevent the taking of tips by an employer for the benefit
of t he e02¢ISepy.atrl6@ased on this construction of the statute, the district court concluded
thatNRS 608.16@lid not bar the employerdm imposing a tigpooling agreement amongnployees as a
condition of employmentd.
[1] Although this court is not bound by a federal district court's interpretation of a Nevada statute, we
believe that the intpretation advanced iNloenis, in light of the legislative history and well established
and commonly known Nevada employment practices, the correct one. Accordingly, the district court did
not err when it found thatlRS 608.160lid not prohibit Harolds Club from imposing a-fyoling policy
in the instant case.
INVOLUNTARY DISMISSAL UNDER NRCP 41(b)
Appellants also maintain that the district court erred in granting Harolds Club's motion for involuntary
dismissal pursuant tllRCP 41(bY™? on their claims for wrongful termination, intentional infliction of
enotional distress, fraud, conversion and conspiracy to blacklist appellanisttie gaming industry. This
argument is without merit.
FN2NRCP 41(b)rovides, in pertinent part:

iAAfter the plaintiff has compl et mdant, withat pr esent &

waiving his right to offer evidence in the event the motion is not granted, may move for a

dismissal on the ground that upon the facts and the law the plairgiffailad to prove a

sufficient case for the court or jury. Unless the court in its order for dismissal otherwise

specifies, a dismissal under this subdivision and any dismissal not provided for in this rule, other
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than a dismissal for lack of jurigdion, or for failure to join a party under Rule 19, operates as

an adjudication upon the merits. o
[2][3] The standard of review applicable to an involuntary dismissal UBE&P 41(b)s well esthlished.
A defense motion for involuntary dismissal pursuantNRCP 41(b)admits the truth of the platff's
evidence and all inferences that reasonably may be drawn therefrom, and the evidence muptdtednte
in a light most favorable to the plaintiBaley & Selover v. All Amer. Va7 Nev. 370373, 632 P.2d 723
(1981) Humboldt Basin Newspapers v. Surded, 95 Nev. 794, 797, 603 P.2d 278 (1979)
[4] After reviewing the record presented on appeal, we find that even when the evidence presented is
viewed in a light most favorable to aplaeits, the district court did not err in concluding appellants had
failed to prove a sufficient case for the matter to go to the Ee@eNRCP 4L(b). As discussed above, the
district court correctly concluded that Harolds Club had the right to imposepmdlmg policy as a
condition of enployment. Given that Harolds Club had the right to insist on its employees' participation in
a tippoolingar r angement , it is difficult to see how appell
when they refused to comply with such a legitimate employment policy. The same conceptual difficulty
undercuts appellants' claims for intentional infliction of eowdi distress, fraud, and comsen.
[5][6] Further, the district court did not err in dismissing appellants' claim for conspiracy to blacklist. As
previously noted, app&nts' claim of a past and continuing conspiracy to blacklist was filed less than two
weeks after they were terminated. At trial, appellants attempted to prove the existencasyfiacy by
offering evidence of events which occurred both before and thftecomplaint was filed. However, the
district court excluded the evidence of events which occurred subsequent to the filing ofmphairto
Although the district court may have erred in excluding evidence of events occurring after the complaint
was fled which were offered as evidence of a continuing conspiraegGornwell Quality Tools Co. v.
C.T.S. Company46 F.2d 825 (9th Cir.1971ert. den404 U.S. 1049, 92 S.Ct. 7180 L.Ed.2d 740
(1972), the court expressly stated that even had this proffered evidence been admitted, there still would
have been insufficient evidence to submit the case to the jury. We have reviewed the record presented,
which includes lengthy offersf proof concerning the events occurring after the complaint was filed, and
conclude that there was insufficient evidence of a conspiracy presented. The district court therefore did not

err in refusing to submit the case to the jury.
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Those other issues s&id by appellants have been considered, and are without merit. Aseledeothe
district court did not err in concluding thBtRS 608.160did not bar Harolds Club from institing the
challenged tigpooling policy, and did not err dismissing appellants' related claims for wrongful
termination, intentional infliction of eational distress, fraud, conversion, and conspiracy to blacklist, we
affirm the decision of the district couBND OF DOCUMENT
United States Court of Appeals,
Ninth Circuit.
Edward A. COTTER, et al., Plaintiff-Appellant,
V.
DESERT PALACE, INC., a corporation licensed and authorized to do business in thstate of
Nevada doing business as Caesar's Palace, doing business as Caesar's Palace Hotel & Caaimb,
DOES I through X, inclusive, DeffidantAppellee.
No. 8815084.
Cotter v. Desert Palace, Inc. 880 F.2d 1¥@te as: 402 F.Supp. 157)
Argued and Submitted June 5, 1989.
Decided July 28, 1989.
Appeal from the United States District Court for the District of Nevada.
Before FARRIS, THOMPSON and TROTT, Circuit Judges.
FARRIS, Circuit Judge:
Plaintiffs appeal from an order denying their motion for a preliminary injunction. Wenaffi
BACKGROUND

The plaintiffs are professional dice dealers at Caesar's Palace Casino in Las Vegas. The dealers work in
crews of four, with each crew assigned to one dice table per shift. They are paid hourly wages by the casino
and receive customer tipg,r fit okes . 0O
Prior to March 1, 1988, there was aledg andi ng practice at Caesar'
crewd basis. At the end of each shift, the four
divide them equally among theselves. On March 1, 1988, IRS agents entered Caesar's and executed levies

upon two dice dealers. That afternoon, Caesar's issued an interdepartmental memorandum changing its tip
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distribution policy. Under the new policy, dealers from all shifts are requo group all tips for a twenty

four hour period, and then to divide the total evenly, without regard to the contributions aflpadiews.

In order to implement the new policy, Caesaitsdct ed t he formation of a fAtoke ¢
the dealers elected four representatives to sit on the committee. The dealers also voted to share tokes with

sick and vacationing dealers, and to establish a Medical Assistance Plan for dealers widrniong

illnesses.

On April 11, the committee informed magement that it had decided on a policy of sharing tips with
boxmensupervisory workers who occasionally fill in for dealers. Caesar's promptly rejected the proposal.

On June 27, the casino rejected a proposal by which each dealer would receive a skasspobpaional

to his crew's contribution to the 2wur pool. The casino has also placed restrictions on how and where the

dealers may collect, store, and distribute the tokes.

InmidApr il , the committee provi dedCassan ®gacarrssaidn wi t h a d
of Dice Dealer ol i ci es and Procedures. 0 The document stated

Association, and that the object of thedss at i on was to Adeal [ ] with the co

Dealers thatmi se i n the nor mal course of empl oyment . o The
would be served by the Association, i ncluding A] m] ece
A[fi ] nforming al/l Dice Deal ers hahgany *OE42@8\fphed | pol i cy

Casino responded with a memo stating that the only requirement of dice dealers was that they pool tips on a
24hour basi s, and divide them in an equitable manner
purpose ofdistt ut i ng t he tokes and nothing more. o0 fiManagemert
6Associationdé or the toke committee with ymerapect t o ¢
or any related policy or procedure change. 0

On March 7, 1988101 of the 116 dice dealers at Caesar's Palace filed suit in Nevada statellegimg a

breach of contract, deprivation of civil rights, and the creation of a mandatory labor organization in

violation of Nevada's rigkio-work laws.N.R.S. § 613.130Caesar's removed the action to federstridi

court. On June 18, 1988, the district court denied plaintiff's motion for a preliminary injunetal

granted defendant's motion to dismiss the claims based on Nevadatse-igitk laws. The court held that

these claims were preempted by the National Labor Relations Act and were within the exclusive
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jurisdiction of the NLRB. Plaintiffs appeal frorhoth the denial of a preliminary injunction and the
dismissal of their state rightio-work claims.
SCOPE OF THE APPEAL
We have jurisdiction to review the denial of a preliminary injunction pursua®8 td.S.C. § 1292(a)(1)
Dismissal of portions of a complaint, on the other hand, is an interlocutory order which is generally not
reviewable unless the trial court certifies it as final urféied.R.Civ.P. 54(b)Atterbury v. Carpente 310
F.2d 126 (9th Cir.1962)The district court specifically refused to certify its dismissal of the -tigtatork
claims as a final order. &htiffs argue that we may nonetheless review the dismissal because it is
inseparably intertwined with the decision to dengliprinary injunctive relief.
Plaintiffs rely onMarathon Oil Co. v. United State807 F.2d 759 (9th Cir.1986¢ert. denied}80 U.S.
940, 107 S.Ct. 1593, 94 L.Ed.2d 782 (198@Where we held that an interlocutory ruling on the merits,
although normally uq@gp e al ab |l e, was finextr i c afrdlinminarp mjunctidle up 6 wi t h
relief, and therefore could properly be reviewed on appeal from the grant of the preliminary injB@Tion.
F.2d at 764
The rationale oMarathon Oildoes not apply. In order granta preliminary injunction, a court must first
decide that the underlying claim has some chance of success. In that sense, a grant of prediminary r
necessarily addresses the mesaitseit under an attenuated standard. By contrast, a courtdeay
preliminary injunctive relief on grounds entirely elated to the merits of the underlying claim: adequacy
of monetary relief, a balance of hardshifysping in favor of the nonmoving party. The denial of
preliminary relief is thus nanextricablyintertwined with an interlaatory ruling on the merits, and there
are therefore no compelling reasons to depart from the final judgment rule. We consideerth of
plaintiffs’ right-to-work claims only as an incident to our review of the denial of preliminary injunctive
relief.
STANDARD OF REVIEW
Aln this circuit, preliminary injunctive relief i s
combinaton of probable success and the possibility of irreparable harm, or (2) that serious questions are
rai sed and t he bal anc eArcanfuzi\h @antthentaliAp lsnes, INGL$F2d 985, i t s f av o

937 (9th Cir.1987) fAAs an O6irreducible minimum,d the moving p
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sccess on the merits, or gquest ildbhhe mwiegrparty mgstalsmough t o
demonstrate at | aastof Aa r 5 & gda Bee lalboApplé @omputens,. INc. v.
Formula International, Inc.725 F.2d 521, 526 (9th Cir.1984}ity of Anaheim, California v. Klepp&90
F.2d 285, 288, n. 4 (9th Cir.1978Jhe denial of a preliminary injunction igwewed for abuse of
discretion*1145Zepeda v. United Stateg53 F.2d 719, 724 (9th Cir.1983
POSSIBILITY OF IRREPARABLE INJURY

Plaintiffs have identified a number of ways in which they may be injured by thidistiibution policy:
heavily-tipped dealers will be forced to subsidize ligkilyped dealers; forced sharing magstioy the
dealersincentives or discourage customers from making tips; some dealers may be deprived ah@aonce
lifetime tip from a longterm customer who gets hot at the craps tables, some dealers may be fired for
refusing to comply with the new policy. Each of thessential injuries is purely monetary. If the new
policy is ultimately found to be unlawful, a dealer will be able to establish the amount of his loss by
keeping records of how much his particular crew collects in tips after March 1, 1988. Injuries cainigens
in monetary damages a rree pianrdadp Amgeledianhotial Colcseum @ovd er e d i
National Football Leaguef34 F.2d 1197, 1202 (9th Cir.198@ecause plaintiffs have not ®lin a
significant possibility of irreparable injury, it was not an abuse of discretion to deny preliminary injunctive
relief.

FAIR CHANCE OF SUCCESS ON THE MERITS
The denial of preliminary relief is also appropriate because plaintiffs have not demorstrated ai r chance
of success on the merits, o0 or figuestions serious enol
1. Breach of Contract
Plaintiffs claim that prior to March 1, 1988, Caesar's made express and implied guarantees that dice dealers
would be able to split tipsroa crew for crew basis, and that the casino's unilateral decision to require 24
hour pooling constutes a breach of contract. At the same time, plaintiffs do not deny that theywéle at
employeeghey are workingwithout a contract. Unless the casisalecision to require 2dour pooling
violates express statutory provisions or offends a defined public pséey,e.g.Hansen v. Harrah's100
Nev. 60, 675 P.2d 394 (1984)laintiffs' claim for breach of contract must fail.

Nevada recognizes the common law doctrine of employmentllatK Mart Corp. v. Ponsock{32 P.2d
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1364 (Nev.1987) The doctrine provides that fAempl oyment
ti me for any reason or for no reason by weither
Southwest Gas Corp. v. Ahm&9 Nev. 594, 596, 668 P.2d 261 (1983)stice Steffendissenting). An
employer privileged to terminate an employee at any time necessarily enjoys the lesser privilege of
imposing prospective changes in the conditions of employnfdhtant v. Sterling Furniture Co0.85
Or.App. 272, 736 P.2d 20&yiew denie®®04 Or. 55, 742 P.2d 1186 (198Taesar's was justified in
changing the procedures by which its employees receive tips, provided that the new p+foreddrg4

hour poding-does ot violate Nevada law or policy.

Nevada law recognizes the authority of an employer to require its employees to pool tips as a condition of
employment.Alford v. Harolds Club99 Nev. 670, 669 P.2d 721 (1988)oen v. Las Vegas International
Hotel, Inc.,402 F.Supp. 157 (D.Nev.1975ff'd 554 F.2d 1069 (9th Cir.197.7)n Alford, nine employees

who were fired after r ef us i n-gharing bropgatrstiti far wpragtule i

termination. The NevadauSpr e me Cour t hel d: AGi ven that Har ol ds

employees' participation in a tfoling arrangment, it is difficult to see how appellants could have been

for

t

he

fi c

[

C

oOwrongfullydéd terminated when t hey ermepflusyenklifoitdo pood mpclyy o

669 P.2d at 724

Forcedtips hari ng does not violate Nevada | aw or policy

of the tips for his own use or reap any direcbenef i t f rid at 723%e&\.R.£.c8608i160g . 0
Caesar's was therefore privileg@d46 to impose forced tisharing prospectively as a condition of
continued awill employment. Tl trial court did not abuse its discretion in denying a preliminary
injunction.

2. Mandatory Labor Organization

Nevada Revised Statute 613.13®vides that it is unlawful for an employer to require as a condition of

S

empl oyment that his emptlioyred AofinalmoM|l abg@anioz gtainono

any organization of any kind, or any agency mplyee representation committee darp in which
employees participate and which exists for the purpose, in whole or in part, of dealingnpitlyers
concerning grievances, labor disputes, wages, rates of pay, hours of employmemtitiemscof work.

NRS 613.130Plaintiffs argue that theoke committeds a mandatory labor organization in violation of
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NRS 613.130Shortly after the trial court denied plaintiffs' motion for a preliminary injunctiomegemnal
director of the NLRB refused to issue an unfair labor practice complaint against Caesar's Palacdéor its ro
in forming the toke committee. The director conclude
and the NLRB dismissed plaintiffs' appeal on the same ground. We need not and do not consider the
decisions by the NLRB for purposes of this appBalsed on our own review of the record, we conclude
that it was not an abuse of discretion to deny piahry relief on plaintiffs' righto-work claims.
The record does not refl ect t hat the toke committee
management. Caesar's has required a certain division of tips, and has given the committee authority to work
out the details. When the committee has madpgsals outside of this narrow context, the proposals have
simply been rejected. The casino has refuge entertain serious discussion. Where an organization is
Afused as a managementncneade thamp avray @ fnftiemiderdc t,00 ii t
|l abor organi zati on despite the fact t h a gemeintt may pr
pr obl Sans Rogbuck & C®274 N.L.R.B. 230, 244 (1985)
Plaintiffs have not shown a fair chance of success on their-taghork claims. We need not decide
whether the trial court wasorrect in holding that the claims were preempted by the NLEseRetail
Clerks International v. $'rmerhorn 375 U.S. 96, 105, 84 S.Ct. 219, 223, 11 L.Ed.2d 179 (1963)
3. Deprivation of Civil Ridpts
Plaintiffs claim that the new tigistribution policy is actionable unde&2 U.S.C. § 1983In order to
succeed on the merits ofsaction 198%laim, plaintiffs must show that they were deprived of a federal
right, and that Caesar's Palace was acting under color of statéldag.Brothers, Inc. v. Brookg36 U.S.
149, 155, 98 S.Ct. 1729, 1732, 56 L.Ed.2d 185 (1978)
Plaintiffs claim that Caesar's Palace was acting under color of state law because it relied on Nevada
precalent to support its right to require 4woling. Plaintiffs do not have a fair chance of success on this
argument. IrFlagg Brothersplaintiffs claimed that private warehousemen were acting under color of state
law because they relied on the da#fip povisions of New York's version of the UCC. The Supreme Court
found this fact insufficient to transform private parties into state actors.
CONCLUSION

The trial court did not abuse its discretion in denying preliminary injunctive relief. AFFIRMED.
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Reconciling the Case Law: Moen, Alford and Cotter

In Moen v. Las Vegas Intern. Hotel, Inel02 F.Supp.1571975, an action
brought by employee on complaint of violation of statute proscribing the confiscation of
employees' tips by employer. The Court held thatel could properly require as a
condition of employment, that dealer in hotel's casino, pool tips received by him with tips
received by other dealers and permit division among dedlbesCourtheld
AThe | egislative hi st asrtype vgab ioithaly t ha't I
passed to protect the public against &spmed fraud and that the 1971
amendment merely established greater assurance that a customer who wanted to
0toked an empl oyee would not ul ti mately
coffersof the employer. The purpose of that statute is stated in the preamble and
shows that it was passed to protect the public from possibledraud.
In Aorbiter dictao the Feder al Court i n
cashiers were all in the line sérvice which culminated with the dealers. Though there
was no issue before the court regarding the propriety of inclusion of anyone but dealers,
in a dealers tip pool, the court in a rambling diatribe postulated,
AiThough there was no issue before the toegarding the propriety of
inclusion of anyone but dealers, in a dealers tip pool, the court in a rambling
diatribe postulated, hérd is no reason to suppose that the last person in a service
line is the only one entitled to share in the customer'sitgo&ror example, a
busboy as well as a waitress contributes to the good service andemgllof a
customer in a restaurant. Similarlyy a casino, the floormen, kmen and

cashiers all contribute to the service rendered to the plRlantiff's argunent,
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which has to be predicated upon the contention that the tip handed to him

becomes his personal property unti®tS Sec. 608.160s ridiculous as applied

to a cragtable, for example, which normally is manned by thr@pleyees, two

dealers (one of whom is a stickman) and a boxman, all of whom are active in the

play of the game and the placement and paying of bessridiculous to assume

that a satisfied player who hands over a tip intends it only for the particular person

to whom the tip is given.

In Alford v. Harolds Club99 Nev. 670, 669 P.2d 721(1988nployees sought to
recover against their employer, a casino operator, for allggeolating a statutory
prohibition by imposing tigpooling arrangement upon theifihe Supreme Court, held
that NRS 608.160, a statute prohibiting an employer from taking all or part of any tips or
gratuties bestowed on employeebd not operate to phabit employer from unilaterally
imposing a tippooling agreement on employees as a condition of éngdoyment, as
long as employer did not retain any part of the tips for its own use or reap any direct
benefit from the pooling. The court found:

fiThis @ntroversy was triggered by a change mpegyment policy
instituted by respondent Harolds Club. Priottte changeHarolds Club allowed

its casino dealers to keep tips or gratuities awarded themidodily by

customers.The policy changerequireddeakrs toipool 6 t hei r tips

them evenly with other dealers working the same shife casino did not retain

any part of the pooled tips, althoubfarolds Club conceded that as a result of the

change it reaped collateral benefits of higher employe®ale and lower

employee turnovergdarolds Club was apparently the last of the large casinos in
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northern Nevada to institute such a pooling policy, which apparbrilyght the
casino into conformity with general gaming industry practice throughowstate.

The issue which must beddressed in the resolution of this appeal is
whetherNRS 608.160prohibits the employer from unilaterally impog a tip
pooling agreement on employees as a condition of their employment, even though
theemployer does not retain any part of the tips for his own use or reap any direct
benefit from the pooling.

We have not had occasion to addredsether NRS 608.160bars an
employer from imposing a tipooling agreement. However, iMoen v. Las
Vegas Interational Hotel, Inc, 402 F.Supp. 157 (D.Nev.1975ff'd,554 F.2d
1069 (9th Cir.1977)the court ddressed an employee challenge to gotipling
policy similar to the one presented in the instant case. The court conducted an
extensve review of the legislative historgf NRS 608.160and prior related
legislation, and concludedt The evi dent pnotarppetatsmecftiend pr op
statute is that it was enacted to prevent the taking of tips by an employer for the
benefit of 40hFSupp.nple@asaedron this construction of the
statute, the district court concluded tiINRS 608.160did not bar theemployer
from imposing a tigpooling agreement amongmployees as a condition of
employmentld.

Although this court is not bound by a federal district court's interpretation
of a Nevada statute, we believe that the interpretation advandddenis, in
light of the legislative history and well established and commonly known Nevada

employment practices, the correct oAecordingly, the district court did not err
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when it found thatNRS 608.16alid not prohibitHarolds Club from imposing a
tip-pooling policy in the instant cage.
In Cotter v. Desert Palace, Ind./ b/ a Ce a 4@ rFSdpp. RH (1989),e
dealers sueemployer toprevent casindrom adopting a forced tigharing policyPrior
to March 1, 1988, there was a lestgnding practice at Caesar's of distributing tips on a
Acrew for cCrewo basi s. On Mar c h 1, 1988,
memorandum changing its tghstribution policy. Under the new policgealers from all
shifts are required to group all tips for a twefdaur hour period, and then to divide the
total evenly,without regard to the contributions of paular crews.Caesar's Palace
defended the new policy @swas acting under color of state law because it relied on
Nevada precedemd support its right to require tipooling. The court held:
fiNevada law recognizes the authority of an employer to require its
employees to pool tips as a condition of employmaiford v. Harolds Club, 99
Nev. 670, 669 P.2d 721 (1983); Moen v. Las Vegas International Hotel, Inc., 402
F.Supp. 157 (D.Nev.1975), affd, 554 F.2d 1069 (9th Cir.19Forced tip
sharing does not violate Nevada law or policy so long as the employgmdbe
"retain any part of the tips for his own use or reap any direct benefit from the
pooling."Id. at 723. See N.R.S. Sec. 608.160. Caesar's was therefore privileged to
impose forced tigsharing prospectively as a condition of continueevifit
employmen

Caesar's was justified in changing the procedures by which its employees

receive tipspr ovi ded that the new procedureédoe

policy. o
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Recurring Themes That Bind Moen, Alford and Cotter

(1))ANRS 608. 160, i s aenployartfrom takingpatl orh i bi t i n
part of any tips or gratuit i es bestowed on empl oyees:
the public against possible fraud.

The courts in all three cases agreed, first and foremost with regartlR&
608.160M The | egi sl at i Vegislation sf this type was mitiallyspasseld @ t
protect the public against agumed fraud and that the 1971 amendment merely
established greater assurance that a custom
not ultimately learn that he had merelyiehed the coffers of the employer. The purpose
of that statute is stated in the preamble and shows that it was passed to protect the public
from possible fraud.

In Alford, regarding NRS 608.16Ghe Supreme Court of Nevada hefd,T h e
evident purpose and qqer nterpretation of the statute, is that it was enacted to prevent
the taking of tips by an e mpl02d-Sepp. atflé0r t he b
The Court added ANRS 608. 160, iI's a statute
part of any tipsorgratt i es best owed o0 nhe fedeglldistyicecowsts ; and
interpretation of theNevada statute @& Bélieve that the interpretation advanced in
Moen is the correct one, in light of the legislative history and well established and

commonly known Nevada employment practices.
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(2) An employer shall not reap anyfidirect benefito from tip pooling.

I n adopting the courtds rationale regar (
Supreme Court held that an Aéemployer shall/l

use; or (2) reap any direct benefit from the pooliéprd, Id.

The courtstotgl y emphasi zed the i mportance tha
coll ater al benefits of hi gher employee mor a
At he change brought Harolds Cl ub, i nto confc
throughout the statel n Cott er , the court hel d that A Ceé

color of state law instituting the new policy as it because it relied on Nevada precedent,

that required dealers to share with other de
The <court n o-sharohg dods RaviolateeNdvada ilagy or policy so

l ong as the employer does not Areap any dir e

the new procedure does not violate Nevada law or policy.

B)Tip pooling must b esamelf i eenpdfoyseesvii me
comply with the requirement of conformance with commonly known
Nevada employment practices.
In 1975,the federal court iMoenacknowledged her e exi sts a fAline
in a casinavhich culminated with the dealers.
Both Al ford, (whi dndingadoen) andl Cottehemplayedu r t s 6

Athe |l ine of serviceo rationale in |imitinecg

includefdealers only
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However, the courts in both Moen and Alford, recognized that while an individual
employee may perform ars&ce that contributes to a patrons overall experience, that
results in a tip, it does not mean that employee is entitled to share in the particular tip
pool in which the tip was received.

Il n a casino, there are many fileadnes of
inclusion in a particular tip pool.

Casino dealers are not in the same line of service as valet parking; who are not in
the same line of service as doormen, spa workers, restaurant workers, housekeeping,
security, concierge services, hotel sleuservices, etc.

While each of these individuals may at times contribute to a favorable view of the
patrons overall experience, which results in a tip, they are not entitled to share in that tip,

unless they stand in the same line of service.
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Regulatingthe CasinoFloor

Let us now turn our attention tbhe Nevadacasino gaming flogrspecifically with
respect to table gameB.hi s segment focuses on Nevadads r
casino gaming, specifically, the table games floor, which ishigigulated.

Once a casino applicant receives a Nevada gaming license, the licensee remains
under the scrutiny of the State, and its operations are subject to review, audit and
regulation. It is important to monitor and regulate casino operations. Benoén
effective casino control typically relate to generally uniform rules of the games, effective
oversight by casino supervisors, viable surveillance and regulatory oversight

The first element of effective control in casino operations relates to a sydtem
minimum internal controls (MICS)equiring uniform and defined rules of the game for
each game offered on the casino floor.

Uniform substantive rules of the game permit casino supervisors and regulators to
identify any deviations, which may indicatdeating or tampering with the games.

Perhaps nothing is more vital to effective casino control than effective oversight of the
tabl e games by casino supervisors. These A
maintaining the integrity of the gameehe Nemda Gami ng Contr ol Boar c
Internal Control Standards (MICS), requirch e se @At abl e gamemanébhper vi
controls in the formofir equi r ed sndfuherveqEréicn o i ct segregat
of duties and respduwsiegnidi |l itieso to inhibit =c

The second aspect of casino control relatesaf@guards designed to protect

casino assets. To the extent possible, MICS should establish accountability of casino
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revenues and pinpoint areas and individuals responsible for such funds dugagihg
day.

The State of Nevad#éegalized gambling in 1931, long before any of the existing
crop of gaming licenses were issuddhe i ntegrity of every aspec
industry, is the result of decades of effort, and regulators will insutatshategrity is
not sacrificed by radical changes toithregulatory framework.

Based orseventy ning/ears dedicated to the refinement of casino regulation, the
Legislature of theState of Nevadas without question the foremost authority in the
United States, with respect to the gaming industry. It is with that vast experience and
knowledge of every aspect of casinos and of casino regulation, that the Nevada State
Legislature enacted NRS 463.0157, which defineset compl et e i st of
empl oweéedvon the state. ABoxmano, ADeal er so,
defined as gaming employees.

The Nevada Legislature regulates gaming within the state, viaNéhada
Gaming Control Boardnd the Nevada Gaming Commission. Early on, the Legislatur
established that all gaming licensees must provide assurance ihtigrity of table

games) by requiring supervision, independent of the dealers.
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The Role ofthe Table Games Supervisor in Gaming Today

In the State of Nevadacasino table gameg} has changed dramatically over the
last 20 years. The table games department is no longer the center of a casinos activity.
Table games are no longer the main reason that most people come to casinos. In most
casinos, table games are just one of mangaitms. Nevada casinos of today have been
re-labeled as "entertainment venues" and table games are just one part of the
entertainment package.

The nAtabl e g@&awnewasamae@e assef ts any formidable table
game department in days past, is nwability to the growth and performance of the
modern day table games department.

Over the years, casinos throughout Nevada discovered thatimost b1 e games
S U p e r wiers burtisgdtable games performance, instead of enhancing its operation.
Modernday casino patrons are not the fAhigh rol
Make no mistake, every single Nevada <casino
studies have shown modern day casino patrons are ordinary people, looking to have a
goad t i me. Gaming industry research tells wus
the social environment that table games present.

That is why most Nevada casinos have changed the focus dfalfle games
supervisol to have them assist in making theyaes experience as pleasant as possible,
SO as to insure that a player plays as long as possible and returns to the tables as often as
possible. Throughout the gaming industry, there has been a conscious effort on the part of
casino management to make fio& description of &table games supervisormore

conducive to the needs of the player.
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However, as a |l egislative creation
NRS463.0157

As previously stated, te Nevada Legislature regulates gaming within dtate,
via theNevada Gaming Control Boaahd the Nevada Gaming Commission. Early on,
the Legislaturanandatedhat all gaming licensees provide assurance of the integrity of
their table games, byroviding supervisionof all their table gamesCurrently the
Nevada GamingControl Boards requirements for internal controls (MICS) mandate
supervision of all/l tabl e games, tNevagar ovi de
Gaming Control BoardMinimum Internal Control Standards (®S) Compliance
Checklstfor TableGames.

This supervision is provided hilie fitable games supervisoin the form of either
a floor supervisor, box supervisor or pit supervisRS 463.0157 It is thesefitable
game spervisor® who are charged with the responsibility of migining figame
integrityoPur suant to the Nevada Gaming Contr ol
Standards (MICS), requiteh e s e fit abl e g a me snfasaofirdlginities or s 0
foomofAir equi r ed <sndfughervaquEréicn ¢ i ¢t nofedgtieseagda t i o
responsibilitiesé to inhibit collusion

Regardless of what their employer calls them, in Nevada, hyttey are either:

floormen boxmen,or supervisors. NRS 463.0157(1)(b)(m)(v).

, Agam

E

Regardless of what their job description says, tliieted e games aseuper Vi S

required by theNevada Gaming Control Boardo fAprovi de supervisi ol

g a meNevada Gaming Control BogriMinimum Internal Control Standards (®IS)

Compliance Checklidbr TableGames.
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Nevada gaming regulators havevested interest in keeping the casino industry
free of gaming integrityscandals, which would compromise public trust and jeopardize
the Statseds interest

Generally speakingitable game supervisarare the first level of supervision that
is responsiblgor the management and operation of one or more casino table games.
While the casino industry has changed immensely over the years, the rolefitathilee
games supervisarhas changed very little.

In today's ultra competitive gaming world, the needstlué table games
department have changed. While assurance of table games integrity, still mandates that
the fitable games supervigoraccount for procedural correctness and for general
accountability, a third function has been added and even stressedry roasiagement,
to insure growth in table games.

In an effort to achieve continued growth, senior casino management has revised
operating philosophies and articulated a new vision in regards to table games. They are
now focusing on retooling table gamesspivithfi t a b | esupgraisoré who not only
understand the numbers and how they work, but who also understand the nature of the
people who play table games.

Box supervisor, floor supervisor, pit supervisiigble games supervisorgasino
pit supervie r , i GrSvidtever you choose to call them, they must be part of the
developing casino culture that stresses player enjoyment.

Wynn Casino has embraced this movement. WhileNéeada Gaming Control

Boardmandates that to assaurehdrnetemgseit yweoft ab
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supervision at all times, Wynn Casino has made it the job of these supervisors to act less
like police and to the extent possible, create a pleasant experience for all players.

Now instead of staring at the customer, sweatingroevery winning bet,
sometimes in groups of two or more pit bosses, they now interact and communicate with
the player. The goal is to try to build a rapport with the customer, to develop a
relationship, to make the customers feel like they know someotieeircasino. The
ultimate result is the creation of a fun atmosphere in keeping with the idea of the new

table games environment.
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In Nevada CasinosEnsuring the Integrity of the Game is the Primary
Responsibility of thefiTable Game Supervisors) Specifically: Floor Supervisors,
Box Supervisorsand Pit Supervisors

The Nevada Gaming Control Boasdéequirements for internal contro{MICS),
mandatsc asi no supervision of al/l tabl e games,
g a meAs opreviously stad, his supervision is provided byhe fitable games
supervisol which can be eithdan the form ofa floor supervisor, box supervisor a pit
supervisoypursuant toN\RS463.0157

iTabl e games arse heiddaa thei hglwest standard of ethicaldeat,
because of their obligation to provide fo
which they are assigned. They are the unbiased arbiters of any disputes that arise between
the gambler and the casin@vhat this means jsthat no player recei@s anunfair
advantage over the other players

Ensuring Ai nt egr it yespandibiliytoh the fgdengamed i s
supervisorg because of the crucial role they play, in relation to the gamblers and the
dealers; that is, to make sure the games ameproperly; to make sure that neither the
players nor the dealers are doing anything they are not supposed to do. Their secondary
function is to account for the games performance, including: how much the game takes
in; the amount of the drop; who is wimgj, and other related issues.

Every table game on a casino floor involves tlealelr the players anditable
game supervisors. Table game supervisors are charged wihile tesponsibilityof
Aii mp ar tedoldny ldigpotes on the games to which they wessigned Their
function can be compared to that of a referee at a boxing match; they are neutral,

impatrtial arbiters.
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For either a referee at a boxing match, C
allowed to accept a tip or gratuity would legitimatgly ve ri se to concerns
of interest, o0 as well as give the appearance

For example, when a ruling is required, play can not resume until the ruling has
been made. It is common for player disputes to arise over both the tectatig@l of the
rules, and how those rules are meant to govern events that have occurred. There are many
situations where there is a dispute between players, and the dealer is unable to resolve the
issue, or is part of the issue. In this case, the dealst dafer to a supervisor who is
authorized to make a decision about proper procedure. This responsibility falls on the
fitable games supervisorand his decision must be accepted by all players. Sometimes,
even when there is no dispute among the playerslireg will be required in order to
clarify a grey area in the house rules. This means that the supervisor must be very
knowledgeable about the rules of the game.

With respect to protecting the Aintegrit)
respondiilities mirror those of a referee at a boxing match. Specifically: (1) a table
games supervisor must know the rules of the game to which they are assigned; (2) when
called upon, a table games supervisor must make fair and impartial decisions; and (3)
abow all else, accept no tip or gratuities in connection with the discharge of their duties.

The State Legislature in 1tsodo infinite wi
adopted this approach and mandated that these principles be strictly enforoateédo pr
Agaming i ntegrity State d dNewdagrahibits tilt wvbl & h g a me s
supervisorg from accepting tips, as it would create a conflict of interest and jeopardize

the integrity of the game.
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This is the current Nevada gaming industry standarfthble games supervisor,
regardless of what their employer calls them, floor supervisor, box supervisor, pit
supervisor, CSTL, etc., are not authorized to receive tips

In arriving at this gaming industry standard, the State serves notice to the world,
that Nevada recognizes the need to preserve and encourage confidence in the
professionalism of table games supervision. This confidence must first be fostered within

the "community" of casinos statewide and then within the public generally.

The Nevada Legisat ur e believes that public confi

gameso rests on the integrity and ethical
future and welbeing of the gaming industry within Nevada is hinged upon this concept
of gaming integrity.

Accordingly,it ab | e g a me mustdbe free of ebligatiorn te any interest
other than the impartial and fair in judging the controversies that arise before them.
Without equivocation, game decisions which are slanted by personal biaslaaedit

and unacceptable.

c

C

As their employersNevada casinos, as well géefit abl e gameds super

must recognize that anything which may lead to a conflict of interest, either real or
apparent, must be avoided. Tips, tokes, gifts, favors, which coampromise the
perceived impartiality ohfi t a b | e g a meddecisiom makingy arespoohilsted.
ifTabl e games havaign ®bligatios t treatopatrons with professional
dignity and courtesyiiTa b | e g a me s havel @ responsibgity roentinuously

seek seimprovement through study of the game, rules, mechanics and the techniques of
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game management. Nevadasino licenseedike Wynn Casing receivethe collateral
benefitof asset protectionfromt abl e gameés supervisors

fiTable game s u p e must wotect shé public from inappropriate conduct
and shall attempt to eliminate from the table games to which he is assigned, all practices
which bring discredit to it. This duty carries with it an obligation to perform with
accuracy, famess and objectivity through an overriding sense of integrity.

Table game supervisors mystotect the playa; casino patrongrom fraud or
deception and insure the integritytableganmes on the casino floor

Consequently,tiis be prohibitedfor anycasinoftable games supervisoor any
other casindloor employee who shall serve in a supervisory position to solicit or accept,
any tip or gratuity from any player or patron at the casino where he is employed.

Thesefit ab |l e g a meavealwgs beervchasged withbocustomer service
responsibilities. However, under Nevada law,ating the responsibility to resolve
disputes on the table games to which they were assigned, meantitheaeb | e g a me s
S u p er wers morraowed to receive tipas it would create a conflict of interest and
compromisehe table gamesitegrity.

To further insure that i1tsd intentions we
table game supervisord)et Nevada Legislature addressed that issue by enacting NRS
608.011, vhich deems theset a b | e g a mets beempiogerswndsrdhe stabute.

As statutory employersiit ab | e g a medsthatsisi floerr supersisons, sbox
supervisors angit supervisors, are prohibited from participating in the dealers tip pool.

NRS 608.160.
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