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Meghan Smith

In the case at bar, the Labor Commissioner has been presented with a true life,
“David and Goliath” story. Meghan Smith is a card dealer. The “mighty” Wynn Casino,
isa$2.7 billion dollar, luxury resort and casino.

In the discussion presented below, Meghan Smith challenges the legality of her
employer’s actions, regarding the dealer’ s tip pool funds. Specifically, she questions:. (1)
Wynn Casino’s exclusion of the dealer’s from the actual, physical, contemporaneous
count of their own tips; (2) the propriety of Wynn Casino ordering payments to be made
from tip pool funds; (3) Wynn Casino’s ongoing practice of retaining interest earned on
the tip pool funds and other breaches of their fiduciary duties; and (4) Wynn Casino’'s
“taking” in violation NRS 608.160(1).

At the beginning of the evidentiary hearing, in the opening statement on behalf of
Meghan Smith and her supporters, it was stated:

“For the Wynn Casino, today is the day of reckoning. It is the day that the
truth isrevealed. It isthe day justice will be served. It is the day the mighty Wynn
Casino’ stip pooling scheme will be exposed as a shameless “money grab” against
hard working American men and women.

Today is the day that no creative, wishful statutory interpretation, will
overcome the truth. The facts are undisputed, the law is crystal clear. The words
of the applicable statutes are precise and not open for interpretation.”

In Wynn Casino’s opening statement, they told the Labor Commissioner, “When
the law is on your side — Hammer the law!”

Well said. Thelaw is on Meghan's side.



Thelssues

The following issues are presented for the consideration of the Nevada Labor
Commissioner:

(1) May a Nevada gaming licensee, legally prohibit tip pool members from

participating in the actual, physical, contemporaneous count of their own tips

in defiance of NRS 608.160(1)(a)?

(2) What penalties should properly apply where a Nevada casino licensee has
prohibited its' tip pool members from participating in the actual, physical,

contemporaneous count of their own tips, in defiance of NRS 608.160(1)(a)?

(3) Under Nevada law, does a casino employer breach its fiduciary duty to its
employees, where instead of putting the employees tip pool funds into an
interest bearing escrow account, for the exclusive benefit of the employees,

the casino employer claimsthe interest as profit on its' own balance sheet?



Wynn Casinoisin Violation of the Provisions of NRS 608.160(1) and (2)

NRS 608.160 Taking or making deduction on account of tips or gratuities
unlawful; employees may dividetipsor gratuitiesamong themselves.

1. Itisunlawful for any person to:
(a) Take all or part of any tips or gratuities bestowed upon his employees.
(b) Apply as a credit toward the payment of the statutory minimum hourly wage
established by any law of this State any tips or gratuities bestowed upon his employees.

2. Nothing contained in this section shall be construed to prevent such employees
from entering into an agreement to divide such tips or gratuities among themselves.
[1:17:1939; 1931 NCL 8§ 2826] + [2:17:1939; 1931 NCL § 2827]—(NRS A 1967, 623;
1971, 1263; 1973, 644).



The Hearing Before the Nevada L abor Commissioner

As the arbiter of the facts, it is the responsibility of the Labor Commissioner to

make determinations regarding what testimony is relevant to the proceeding, the

credibility of the witnesses and the testimony. We direct the Labor Commissioner’s

attention to the following areas of the testimony presented:

(D)
)

©)

(4)

©)

(6)

(7)

Wynn Casino’ s rationale for the elimination of the toke committee;

All testimony pertaining to the reasons why Wynn Casino prohibits the
dealers from participating in the actual, physical, contemporaneous count
of their own tips;

The entire unrebutted testimony of Meghan Smith, regarding Wynn
Casino management, directing unlawful payments to be made from dealer
tip pool funds, to pay Wynn Casino cashiers,

Wynn Casino management’ s testimony regarding the absence of tip count
errors by the dealers toke committee, for the period beginning April 28,
2005, through September 1, 2006;

The testimony regarding the multiple errors that have been made by the
Wynn Casino personnel entrusted with the tip count, since the elimination
of the dealer toke committee, on September 1, 2006;

Testimony regarding Wynn Casino’s misappropriation of interest paid on
dealers’ tip pool funds, since opening for business on April 28, 2006; and
Andrew Pascal’s testimony, that even if the tip pool members had voted
to exclude the CSTL’s and boxmen from the tip pool, Wynn Casino

management would not have honored their right to do so.



Tips, Tokesand Tip Pools

A tip, aso called atoke, asin “atoken of gratitude, is a gratuity, a favor or gift,
usually in the form of money, given in return for service. Tokeisslang for tip.

In the context of table games on the floor of a Nevada casino, atip is avoluntary
extra payment given by a gambler to adealer. A tip may be in the form of a casino chip,
cash or any other method used to convey something of value to the intended dealer(s).

In Nevada, from the moment it is issued, atip is the legal property of the person
for whom it was intended.

With respect to the Nevada gaming industry, in all casinos that require dealer tip
pooling, including Wynn Casino, any tip left by a customer, is the sole property of the
dealers to whom it was paid, given or left for, regardless of the type of business, or the
rules imposed by the employer. NRS 608.160(1)(a).

By definition tip pooling is simple; all tip earnings of dealer employees, in the
same line of service, are intermingled and then redistributed.

“Nevada law recognizes the authority of an employer to require its employees to
pool tips as a condition of employment. Forced tip-sharing does not violate Nevada law
or policy, so long as the employer does not “retain any part of the tips for his own use, or
reap any direct benefit from the pooling.” Alford v. Harolds Club, 99 Nev. 670, 669 P.2d
721 (1983); Moen v. Las Vegas Internationa Hotel, Inc., 402 F.Supp. 157 (D.Nev.1975),
aff'd, 554 F.2d 1069 (9™ Cir.1977).

Historically, Nevada casino dealers have lived off their tips.

Y ears ago, dealers shared the tips they made at their tables, with the other dealers

working the same shift. That benefited dealers working peak hours and fostered



competition for tips. It aso put pressure on players to tip dealers, who cultivated
gamblers, in much the way bartenders do their good customers. At casinos where tips
were divided “pit-for-pit,” the dealers definitely encouraged gamblersto tip.

Sometime in the late 1980s, a change occurred that was adopted as the gaming
industry standard. The tips from all table games (e.g., blackjack, roulette, craps, baccarat,
etc.) were pooled into one pot. As a result, the modern tip is no longer “cash in the
envelope” at the end of a shift, but taxable income that appears on a paycheck every two
weeks.

At most Nevada casinos today, the dealers collect the money themselves under
the auspices of a toke committee. The current Nevada casino industry standard practice
calls for tip pooling. The actual counting of the tips is conducted by a group of dealers
who make up the toke committee.

Since the elimination of the dealers’ toke committee on September 1, 2006, Wynn
Casino has defied the Nevada casino industry standard practice and implemented its

own, admittedly flawed, system of counting dealer tips.



Who Ownsthe Tips?

Generally, from the moment it is issued, atip is the legal property of the person
for whom it was intended.

With respect to the Nevada gaming industry, in all casinos that require dealer tip
pooling, including Wynn Casino, any tip left by a customer, is the “sole property of the
dealers to whom it was paid, given or left for,” regardless of the type of business, or the
rules imposed by the employer. NRS 608.160(1)(a).

In other words, where a tip pool has been established, as at Wynn Casino, from
the moment atip is received by a dealer, who is a member of the tip pool, that tip legally
isowned by and belongs to, the collective members of the tip pool.

Ownership is defined as the legal right, to the possession of athing.

By law, ownership of atip, is directly transferred from the individual doing the
tipping (the “tipper”), to the recipient of thetip, here, the dealers (tip pool members).

The Wynn Casino tip pool members are the legal owners of the tips, from the
moment it is received from the “tipper.” As such, at no time may Wynn Casino ever
claim ownership of the tips, or come to possess any ownership interest in the tips.

Accordingly, with respect to the tips, at no time may Wynn Casino claim to have
rights superior to that of the dealers/tip pool members; nor may Wynn Casino, assert a
right to possess the tips to the exclusion of their rightful owners, the deaers/tip pool
members.

However, as demonstrated below, there may arise circumstances under which
Wynn Casino dealers/tip pool members, may cause a prosecution to be initiated against

Wynn Casino.
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The Law of the State: The Nevada Revised Statutes

The laws of the State of Nevada are contained in the Nevada Revised Statutes.
The Nevada Revised Statutes (hereafter, NRS) are the current codified laws of the State
of Nevada

Nevada law consists of the Constitution of Nevada (the State constitution) and the
Nevada Revised Statutes.

The Nevada Supreme Court interprets the law and Consgtitution of Nevada.
Nevada Supreme Court Opinions are the written decisions of the Nevada Supreme Court.

The Statutes of Nevada are a compilation of al legidation passed by the Nevada
Legidature during a particular Legidative Session.

The Nevada Administrative Code (NAC) is the codified, administrative
regulations of the Executive Branch.

The Nevada Register is a compilation of proposed, adopted, emergency and

temporary administrative regulations, notices of intent and informational statements.
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Statutory Interpretation in Nevada

Under Nevada law, statutory interpretation is the process of interpreting and
applying legidlation.

When the language of a statute is unambiguous, courts are not permitted to look
beyond the statute itself when determining its meaning. Erwin v. State of Nevada, 111
Nev. 1535 (1995).

Nevada accepts the familiar principle that "[w]hen presented with a question of
statutory interpretation, the intent of the legislature is the controlling factor and, if the
statute under consideration is clear on its face, a court cannot go beyond the statute in
determining legidative intent. Brown v. Davis, 1 Nev. 409 (1865), In re Walters Estate,
60 Nev. 172 (1940), Blaisdell v. Conklin, 62 Nev. 370 (1944).

Its office has heretofore recognized that this principle has been recognized by our
courts so many times it has now become axiomatic. Attorney General’s Opinion No. 47,
dated July 31, 1931; Attorney General’s Opinion No. 596, dated March 29, 1948.

If, however, the statute is ambiguous, it can be construed ‘in line with what reason
and public policy would indicate the legislature intended...” ‘A statute or portion thereof
is ambiguous when it is capable of being understood by reasonably well-informed
persons in either of two or more senses.” Robert E. v. Justice Court of Reno Township,
664 P.2d 957, 959 (Nev.1983).

“When construing an ambiguous statute, legislative intent is controlling, and we
look to legidative history for guidance.” Washoe Med. Ctr. v. Dist. Ct., 122 Nev. 1298,

148 P.3d 790 (2006).
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The Office of the Nevada Labor Commissioner

In 1915, the Nevada State Legislature provided for the creation of the Office of
the Labor Commissioner, by enacting NRS 607.160. Pursuant to NRS 607.160, it is the
duty of the Labor Commissioner to enforce the labor laws of Nevada.

The Legidature did not vest in the Labor Commissioner the power to make new
law, only a duty to enforce the existing laws.

NRS 607.160 Enforcement of labor laws; imposition and collection of

administrative penalties;, cumulative nature of penalties and remedies; claims

for wages or commissions; prosecution of claims by Attorney General.
1. The Labor Commissioner:

(a) Shall enforce all Iabor laws of the State of Nevada:

(1) Without regard to whether an employee or workman is lawfully or
unlawfully employed; and

(2) The enforcement of which is not specifically and exclusively vested in any

other officer, board or commission.

(b) May adopt regulations to carry out the provisions of paragraph (a).

NRS 608.270 Duties of Labor Commissioner and district attorneys.

1. The Labor Commissioner shall:

(a) Administer and enforce the provisions of NRS 608.250; and

(b) Furnish the district attorney of any county or the Attorney General all data and
information concerning violations of the provisions of NRS 608.250, occurring in the

county coming to the attention of the Labor Commissioner.
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2. Each district attorney shall, if a complaint is made to him by the Labor
Commissioner or by any aggrieved person, prosecute each violation of the provisions of
NRS 608.250 that occurs in his county. If any such district attorney fails, neglects or
refuses for 20 days to commence a prosecution for a violation of the provisions of NRS
608.250, after being furnished data and information concerning the violation, and
diligently to prosecute the same to conclusion, the district attorney is guilty of a
misdemeanor, and in addition thereto he must be removed from office. (Added to NRS by
1965, 696; A 1967, 626; 2001, 565).

NRS 608.280 Proceedings against district attorney to be instituted by Attorney
General. When a complaint is made to the Attorney Genera by the Labor
Commissioner or by an aggrieved person that any district attorney has been guilty of a
willful violation of NRS 608.270, the Attorney General shall make an investigation of the
complaint, and if, after such investigation, he is of the opinion that the complaint is well
founded, he shall institute proceedings against the district attorney for the enforcement of
the penalties provided in NRS 608.270. (Added to NRS by 1965, 697; A 1967, 806).

NRS 608.290 Criminal and administrative penalties.

1. Any person who violates any provision of NRS 608.250 or any regulation adopted
pursuant thereto is guilty of a misdemeanor.

2. In addition to any other remedy or penalty, the Labor Commissioner may impose
against the person an administrative penalty of not more than $5,000 for each such

violation. (Added to NRS by 1965, 697; A 1967, 626; 2003, 797).
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Gaming Definitions

The Nevada State Legidature enacted NRS Chapter 463 to address casino
licensing and control of gaming. Chapter 463 includes the legal definitions gaming and
gaming employees as used in the State of Nevada.

NRS 463.0165 “License” defined. “License” means a gaming license, a
manufacturer’s or distributor’s license, a license issued to a disseminator of information
concerning racing or a license issued to an operator of an off-track pari-mutuel system.
(Added to NRS by 1967, 1599; A 1991, 1838; 1993, 309)

NRS 463.0169 “Licensed gaming establishment” defined. “Licensed gaming
establishment” means any premises licensed pursuant to the provisions of this chapter
wherein or whereon gaming is done. (Added to NRS by 1967, 1039)—(Substituted in
revision for NRS 463.0118)

NRS 463.0171 “Licensee” defined. “Licensee’” means any person to whom a
valid gaming license, manufacturer’s or distributor’s license, license for the operation of
an off-track pari-mutuel system or license for dissemination of information concerning
racing has been issued. (Added to NRS by 1967, 1039; A 1967, 1599; 1993, 309)

NRS 463.0152 “Game” and “gambling game” defined. “Game” or “gambling
game” means any game played with cards, dice, equipment or any mechanical,
electromechanical or electronic device or machine for money, property, checks, credit or
any representative of value, including, without limiting the generality of the foregoing,
faro, monte, roulette, keno, bingo, fan-tan, twenty-one, blackjack, seven-and-a-half, big
injun, klondike, craps, poker, chuck-a-luck, Chinese chuck-a-luck (dai shu), wheel of

fortune, chemin de fer, baccarat, pai gow, beat the banker, panguingui, slot machine, any
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banking or percentage game or any other game or device approved by the Commission,
but does not include games played with cards in private homes or residences in which no
person makes money for operating the game, except as a player, or games operated by
charitable or educational organizations which are approved by the Board pursuant to the
provisions of NRS 463.409. (Added to NRS by 1967, 1039; A 1969, 462; 1979, 772;
1981, 1073; 1985, 2134).

NRS 463.0153 “Gaming” and “gambling” defined. “Gaming” or “gambling”
means to deal, operate, carry on, conduct, maintain or expose for play any game as
defined in NRS 463.0152, or to operate an inter-casino linked system. (Added to NRS by

1967, 1039; A 1995, 756).
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A Gaming LicenseisaPrivilege— Not a Right

Having been issued a casino gaming license, Wynn Casino is a mere “gaming
licensee” of the State of Nevada. As such, Wynn Casino has agreed to and is subject to
gaming regulation as administered by the State of Nevada. NRS 463.0171.

NRS 463.0129(2) ...Licenseor approval revocable privilege.

2. No applicant for alicense or other affirmative commission approval has any right
to a license or the granting of the approval sought. Any license issued or other
commission approval granted pursuant to the provisions of this chapter or chapter 464 of
NRS is a revocable privilege, and no holder acquires any vested right therein or
thereunder.

3. This section does not:

(a) Abrogate or abridge any common-law right of a gaming establishment to exclude
any person from gaming activities or gect any person from the premises of the
establishment for any reason; or

(b) Prohibit a licensee from establishing minimum wagers for any gambling game or
slot machine. [13:429:1955]—(NRS A 1959, 434; 1967, 1597; 1969, 633; 1977, 1428;
1979, 333; 1983, 1205; 1987, 1273; 1991, 968, 2144; 1997, 1709; 1999, 949, 1412).

A gaming license is a privilege, not a right. Romano v. Bible, 169 F3d 1182

(1999).
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CaseLaw: Moen, Alford & Cotter

Like many employers before, Wynn Casino is unlawfully seeking to divert tips
givento its employees, under the guise of a“valid tip pool.”

Wynn Casino would have the law interpreted so as to permit an employer to use
employees tips as an aternative source of income, although in fact this is strictly
prohibited by Nevada law.

In the case at bar, Wynn Casino’'s actions conflict with the language of the
applicable statutes, case law and the legidative intent.

Similarly, other employers have long “sought means of diverting” tips given to
their employees “into their own tills.” Courtney Kenny, Jhering on Trinkgeld and Tips,
32 L.Q.Rev. 306, 313 (1916).

As previoudy stated, under Nevada law, tips are the property of the employees
who receive them.

Regarding tip pooling, afederal court in the 9" Circuit has held that, “...forced tip
sharing does not violate Nevada law, so long as the employer does not retain any part of
the tips for his own use or reap any direct benefit from the pooling.” Cotter v. Desert
Palace, Inc., 402 F.Supp. 157 (1989).

Nevada case law, is even more restrictive, permitting employers to “reap only
collateral benefits’ from the implementation or expansion of a valid employee tip pool.

Alford v. Harolds Club, 99 Nev. 670, 669 P.2d 721(1983).
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United States District Court, D. Nevada.
Robert Wallace MOEN, Plaintiff,
V.
LASVEGASINTERNATIONAL HOTEL, INC., formerly known as Nevada InternationalHotel,
Inc., a Nevada Cor poration, dba the Las Vegal Hilton, Defendant.
Civil No. LV-2079 BRT.
Moen v. Las Vegas Intern. Hotel, Inc. 402 F.Supp. 157 (Cite as: 402 F.Supp. 157)
Oct. 2, 1975.
MEMORANDUM OPINION
BRUCE R. THOMPSON, District Judge.
This action is before the Court on defendant's motion for a summary judgment. Jurisdiction is based upon
diversity of citizenship. It is an action which allegedly arises under a state statute and state law applies. In
essence, the plaintiff contends that in order to obtain and retain employment with defendant as a dealer in
defendant’s casino, he was required to pool tips received by him with tips received by other dealers and that
such tips were then subject to division among the dealers and other employees, including boxmen, casino
cashiers and floormen. Plaintiff contends that such a condition of employment violates NRS Sec. 608.160,
which provides as follows:
608.160 Taking or making deduction on account of tips or gratuities unlawful; employees may divide tips
or gratuities among themselves.
‘1. It isunlawful for any person to:
‘(a) Takeall or part of any tips or gratuities bestowed upon his employees.
‘(b) Apply as a credit toward the payment of the statutory minimum hourly wage established by any law of
this state any tips or gratuities bestowed upon his employees.
‘2. Nothing contained in this section shall be construed to prevent such employees from entering into an
agreement to divide tips or gratuities among themselves.’
The foregoing statute was amended in 1971. The original Act, approved February 21, 1939 (1939 Statutes
of Nevada, p. 13), provided as follows:

‘CHAP. 17- An Act requiring persons who take from their employees all or any portion of any tips or
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gratuities, to post in a conspicuous place on their premises a notice of the terms of the contract whereby the
employer or other person is to have the benefit of any such tips or gratuities; prescribing penalties for the
violation thereof, and other matters properly relating hereto.

‘(Approved February 21, 1939)

‘WHEREAS, It has become the practice of certain employers, employing other persons in and about the
conduct and operation of their business, of taking al or a portion of any tips or gratuities given to or
received by such employees; and

‘WHEREAS, It is the sense of this legislature that such acts tend to perpetrate a fraud or imposition upon
the public because of the employers failure to notify the public that tips or gratuities bestowed upon
employees go to the employers; and

‘WHEREAS, It is the sense of the legislature that the public should be informed of any such relation,
custom, or agreement between employer and employee; now, therefore.

‘The People of the State of Nevada, represented in Senate and Assembly, do enact as follows:

‘Section 1. Every person who takes al or any part of any tips or gratuities bestowed upon his employees, or
who credits the same toward payment of his employee's wage, shall and is hereby required to post in a
conspicuous place where it can be easily seen by the public, upon the premises where such employees are
employed and work, a notice to the public that the tips or gratuities bestowed on employees go or belong to
the employer. Such notice shall contain the words, ‘NOTICE: Tips Given Employees Belong to
Management.” The letters of these words shall bein bold black type at least oneinch in height.

‘Sec. 2. Any person who takes all or any part of the tips or gratuities bestowed upon his employees without
posting the notice required to be posted by the preceding section shall be deemed guilty of a misdemeanor,
and upon conviction thereof shall be punished by a fine of not less than one hundred dollars, nor more than
five hundred dollars, or by imprisonment in the county jail not less than thirty days nor more than six
months, or by both such fine and imprisonment.

‘Sec. 3. Thisact shall bein full force and effect from and after its passage and approval .’

The purpose of that statute is stated in the preamble and shows that it was passed to protect the public from
possible fraud. It is quite similar to California statutory provisions enacted in 1929, the substance of which

is found in West's Annotated California Codes, ‘Labor,” Sections 350-356. The statute has received the
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attention of California courts in two reported cases. In Anders v. State Board of Equalization, 82
Cal.App.2d 88, 185 P.2d 883 (1947), the California District Court of Appeals concluded that even if the
notice required by the statute is not given, such failure does not render void an agreement between the
employer and employee to the effect that tips received by the employee, to the extent necessary, would be
applied in satisfaction of the obligation to pay alegal minimum wage. This holding is pertinent to our case
because it shows that the enforcement of the statute would be left to the misdemeanor penalty provisions
and that failure to comply with the statute would not invalidate the employment agreement. Similarly, the
discussion in Cdlifornia Drive-In Restaurant Association v. Clark, 22 Cal.App.2d 287, 140 P.2d 657
(1943), shows that under the common law of general applicability, the disposition of tips is properly a
matter for contractual determination between the employer and employee.

With this background in mind, we have for determination the proper interpretation and effect of the 1971
amendment to NRS Sec. 608.160. In making this determination, we are not aided by any reported Nevada
decisions. We have, however, been referred by counsel to the action in the Eighth Judicial District Court of
the State of Nevada, in and for the County of Clark, entitled ‘Las Vegas Casino Employees Union, Local
No. 7, et a., Plaintiffs, vs. SaharaNevada Corporation, dba Hotel Sahara, Defendant,” Docket No.
A139598, in which the District Court granted a summary judgment for the defendant in an action similar to
the instant action and based upon the same statutory provisions. The case cited does have persuasive
authority with respect to the proper interpretation of the Nevada statute.

Bearing in mind the preamble to the 1939 statute, of which the 1971 statute was an amendment, we
conclude that in 1971, the Nevada Legislature decided that merely requiring employers to post a notice of
their agreement involving the confiscation of employees tips was insufficient and that adequate protection
of the public against the presumed fraud involved in a taking of tips or gratuities or applying any part of
them against the statutory minimum hourly wage established by any law could not be obtained witout an
express prohibition of such practices. The Nevada Legislature, nevertheless, in subsection 2 of NRS Sec.
608.160, recognized the propriety of an agreement for the pooling and division of tips among employees. In
interpreting the 1971 statute, we note that subsection 1(a) makes it unlawful for an employer to ‘take’ al or
part of any tips or gratuities bestowed upon his ‘employees.” The plural and not the singular is used. The

statute does not say that he cannot take tips bestowed on an employee. This, in connection with the section
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validating pooling agreements, indicates that so long as only employees share in the tips, the statute is not
violated. It indicates that a tip or gratuity need not be considered a personal donation to the employee
receiving it. This is a reasonable interpretation in the light of commonly known tipping practices in the
State of Nevada. There is no reason to suppose that the last person in a service line is the only one entitled
to share in the customer's bounty. For example, a busboy as well as a waitress contributes to the good
service and well-being of a customer in a restaurant. Similarly, in a casino, the floormen, boxmen and
cashiers all contribute to the service rendered to the player. Plaintiff's argument, which has to be predicated
upon the contention that the tip handed to him becomes his personal property under NRS Sec. 608.160, is
ridiculous as applied to a crap table, for example, which normally is manned by three employees, two
dealers (one of whom is a stickman) and a boxman, all of whom are active in the play of the game and the
placement and paying of bets. It is ridiculous to assume that a satisfied player who hands over atip intends
it only for the particular person to whom thetip is given.

The evident purpose and proper interpretation of the statute is that it was enacted to prevent the taking of
tips by an employer for the benefit of the employer.

Plaintiff here complains that his employer, as a condition of employment, required him to divide tips or
gratuities among other employees. We find nothing in subdivision 2 of NRS Sec. 608.160 to prohibit this.
The subsection does not specify with whom such an agreement may be made. It does specify that only the
employees can benefit. Plaintiff would have us read the statute as follows. ‘Nothing contained in this
section shall be construed to prevent such employees from entering into an agreement with other employees
to divide such tips or gratuities among themselves. An equally reasonable interpretation of the statute,
which we think is the proper one in the light of well-known employment practices, is as follows: ‘Nothing
contained in this section shall be construed to prevent such employees from entering into an agreement
with the employer or with other employees to divide such tips or gratuities among the employees.’

Another problem inherent in the case is whether NRS Sec. 608.160 gives rise to a private action for
damages on behalf of any employee. We note that NRS Sec. 608.190 provides for enforcement by an action
for a penalty to be prosecuted in the proper court by the District Attorney of the County at the instance of
the Labor Commissioner. We also note that NRS Sec. 608.160 is part of Chapter 608 of the Nevada

Revised Statutes encompassing ‘compensation, wages and hours generally,” and that violations of many
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provisions of that Chapter have a criminal sanction and are made misdemeanors, and that NRS Sec.
608.140 specifically creates a cause of action for wages earned and unpaid and penalties and a reasonable
attorney's fee. No such provision is applicable to NRS Sec. 608.160.

In the foregoing context, we have in mind the decision of the Nevada Supreme Court in Hamm v. Carson
City Nugget, Inc., 85 Nev. 99, 450 P.2d 358, in which the Supreme Court held that the Nevada Dram Shop
Act, NRS Sec. 202.100, which prohibits any saloon keeper from selling liquor to a person who is drunk and
makes such conduct a misdemeanor, does not create a cause of action in favor of the person who has been
injured by the drunkard to whom liquor was unlawfully sold. In reaching that conclusion, the Supreme
Court said:

‘The statute before us is but one of many in the statutory scheme regulating the sale of tobacco and
intoxicating liquor to minors and drunkards. The section immediately preceding NRS 202.100 (NRS
202.070) does impose a limited civil liability upon the proprietor of a saloon who sells liquor to a minor.
By providing for civil liability in one section and failing to do so in the section immediately following, the
legislature has made its intention clear.’

The general law, as found in decisions of the Supreme Court of the United States, is not inconsistent with
the conclusion that no civil right of action should be imputed from a statute which is expressly made
enforceable by a specific civil penalty or by criminal sanction. The leading cases are Wyandotte Co. v.
United States, 389 U.S. 191, 88 S.Ct. 379, 19 L.Ed.2d 407 (1967), and Cort v. Ash, 422 U.S. 66, 95 S.Ct.
2080, 45 L.Ed.2d 26 (1975). In the Wyandotte case, the Supreme Court indicated that a civil action on
behalf of private parties could be based on violation of the penal statute if the criminal liability was
inadequate to ensure the full effectiveness of the statute and the Plaintiffs fell within the class that the
statute was intended to protect and that the harm that had occurred was of the type that the statute was
intended to forestall. In that case, the Supreme Court held that a penal statute could be a predicate for a
civil action brought by the United States to recover damages for blocking a navigable waterway. In the case
of Cort v. Ash. supra, the Supreme Court held that no private cause of action for damages was created by
enactment of 18 U.S.C. Sec. 610 which made it crimina misconduct to make certain campaign
contributions. In that case, the Court called attention to the following important factors:

1. Isthe plaintiff one of the class for whose especial benefit the statute was enacted?
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2. Is there any indication of legidative intent, explicit or implicit, either to create such a remedy for the
plaintiff?

3. Is it consistent with the underlying purpose of the legislative scheme to imply such a remedy for the
plaintiff?

In the Cort case, the Court answered all three questions in the negative. We think the same is true in this
case. This plaintiff is not one of a class for whose especial benefit the statute was enacted. The legislative
history shows that legislation of this type was initially passed to protect the public against a presumed fraud
and that the 1971 amendment merely established greater assurance that a customer who wanted to ‘toke’ an
employee would not ultimately learn that he had merely enriched the coffers of the employer. We have
already indicated the statutory framework from which we have drawn an inference of legislative intent
implicity to deny a private remedy and from which we have concluded that it is inconsistent with the
underlying purposes of the legislative scheme to imply such aremedy for the plaintiff.

Paintiff argues that there is a dispute issue of material fact in this case which precludes a summary
judgment. He contends that there is a dispute between plaintiff and defendant with respect to whether he
was required, as a condition of obtaining and retaining employment with the defendant, to agree to pool tips
with other employees. We agree that there is a dispute with respect to this issue. Our finding that summary
judgment should be granted is based upon a determination that the issue is not a material one. We believe
that NRS Sec. 608.160, as properly interpreted, does not prohibit an employer from requiring an employee
to pool tips with other employees as a condition of employment. We also believe that the Legislature of the
State of Nevada did not intend, by enactment of the amendment of 1971 to NRS Sec. 608.160, to create a
private right of action in an employee and that the legislature did intent that the sole remedy for a violation
of the statute should be an action for a penalty under NRS Sec. 608.190, subdivision (2). Accordingly.

It hereby is ordered that summary judgment be, and it hereby is, granted in favor of defendant and against
plaintiff.

END OF DOCUMENT

24



Supreme Court of Nevada.

Loretta Sue ALFORD; Stella M. Colagiovane-Archuleta; Judy Gisler; Sharon Lee; Shannon O'Roarke;
Patricia A. Seaman; Debbie Wolland; Ruth Neighoff; Susan M. Gaw; and Car ol Bratcher,
Appellants,

V.

HAROLDS CLUB, Hughes Properties, Inc., Summa Cor por ation, Respondents.

No. 13420.

Alford v. Harolds Club, 99 Nev. 670 (Cite as: 99 Nev. 670, 669 P.2d 721)

Sept. 27, 1983.

OPINION

PER CURIAM:

The instant case presents an appeal from the involuntary dismissal of appellant employees suit alleging a
casino employer improperly imposed a “tip-pooling” agreement in violation of NRS 608.160, a provision
restricting an employer's access to employees' tips and gratuities. We hold that the district court correctly
concluded that NRS 608.160 does not prohibit an employer from requiring employees to enter into a tip-
pooling arrangement such as that imposed in the instant case. We also hold that the district court correctly
determined that there was insufficient evidence to support appellants' related claims for wrongful
termination, intentional infliction of emotional distress, fraud, conversion, and conspiracy to blacklist
appellants from the gaming industry. Accordingly, we affirm the district court's involuntary dismissal of
appellants' complaint pursuant to NRCP 41(b).

This controversy was triggered by a change in employment policy instituted by respondent Harolds Club on
January 15, 1980. Prior to that date, Harolds Club allowed its casino dealers to keep tips or gratuities
awarded them individually by customers. On January 15, Harolds Club instituted an employment policy
change and ordered dealersto “pool” their tips and divide them evenly with other dealers working the same
shift. The casino did not retain any part of the pooled tips, although Harolds Club later conceded that as a
result of the change it reaped collateral benefits of higher employee morale and lower employee turnovers.
Harolds Club was apparently the last of the large casinos in northern Nevada to institute such a pooling

policy, which apparently brought the casino into conformity with general gaming industry practice
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throughout the state.
The change in policy and the business reasons behind it were explained to employees prior to each of the
three shifts working on January 15. A number of employees had heard rumors about the impending change
and, after consulting with counsel, decided to refuse to comply with the new policy. Nine of the ten
appellants accordingly refused to comply with the new policy, and in the period between January 15, 1980
and January 17, 1980, each of these employees was fired for refusing to comply with Harolds Club's
pooling policy.™ FN1. One of the appellants apparently resigned of her own accord rather than await
await termination.
Less than two weeks after the first terminations, appellants filed suit claiming wrongful termination,
intentional infliction of emotional distress, fraud, conversion, and conspiracy to blacklist appellants from
the gaming industry. Appellants also alleged Harolds Club's tip-pooling policy violated NRS 608.160, a
statute which restricts an employer's access to tips and gratuities awarded employees. At trial, the district
court concluded that Harolds Club's tip-pooling policy did not violate NRS 608.160, and that there was
insufficient evidence of intentional infliction of emotional distress, fraud or conspiracy to blacklist
appellants from the gaming industry to present the case to the jury. Accordingly, the district court
dismissed appellants’ suit pursuant to an NRCP 41(b) motion.
TIP POOLING AND NRS 608.160

The underlying issue presented in this appeal is whether NRS 608.160 bars Harolds Club from imposing a
tip-pooling policy as a condition of employment. The statute in question provides:

1. It isunlawful for any person to:

(a) Takeall or part of any tips or gratuities bestowed upon his employees.

(b) Apply as a credit toward the payment of the statutory minimum hourly wage established by any law

of this state any tips or gratuities bestowed upon his employees.

2. Nothing contained in this section shall be construed to prevent such employees from entering into an

agreement to divide such tips or gratuities among themselves.
On its face, NRS 608.160 prohibits an employer from “taking” all or part of any tips or gratuities bestowed
on his employees. The statute conditions this prohibition, however, by providing that it shall not be

construed to prevent employees from agreeing to divide tips among themselves. The issue which must be
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addressed in the resolution of this appeal is whether NRS 608.160 prohibits the employer from unilaterally
imposing a tip-pooling agreement on employees as a condition of their employment, even though the
employer does not retain any part of the tips for his own use or reap any direct benefit from the pooling.
We have not had occasion to address whether NRS 608.160 bars an employer from imposing a tip-pooling
agreement. However, in Moen v. Las Vegas International Hotel, Inc., 402 F.Supp. 157 (D.Nev.1975),
aff'd,554 F.2d 1069 (9th Cir.1977), the court addressed an employee challenge to a tip-pooling policy
similar to the one presented in the instant case. The court conducted an extensive review of the legislative
history of NRS 608.160 and prior related legislation, and concluded: “The evident purpose and proper
interpretation of the statute isthat it was enacted to prevent the taking of tips by an employer for the benefit
of the employer.” 402 F.Supp. at 160. Based on this construction of the statute, the district court concluded
that NRS 608.160 did not bar the employer from imposing a tip-pooling agreement among employees as a
condition of employment. Id.
[1] Although this court is not bound by a federal district court's interpretation of a Nevada statute, we
believe that the interpretation advanced in Moen is, in light of the legidlative history and well established
and commonly known Nevada employment practices, the correct one. Accordingly, the district court did
not err when it found that NRS 608.160 did not prohibit Harolds Club from imposing a tip-pooling policy
in the instant case.
INVOLUNTARY DISMISSAL UNDER NRCP 41(b)
Appellants also maintain that the district court erred in granting Harolds Club's motion for involuntary
dismissal pursuant to NRCP 41(b)™? on their claims for wrongful termination, intentional infliction of
emotional distress, fraud, conversion and conspiracy to blacklist appellants from the gaming industry. This
argument is without merit.
FN2.NRCP 41(b) provides, in pertinent part:

“After the plaintiff has completed the presentation of his evidence, the defendant, without

waiving his right to offer evidence in the event the motion is not granted, may move for a

dismissal on the ground that upon the facts and the law the plaintiff has failed to prove a

sufficient case for the court or jury. Unless the court in its order for dismissal otherwise

specifies, adismissal under this subdivision and any dismissal not provided for in this rule, other
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than a dismissal for lack of jurisdiction, or for failure to join a party under Rule 19, operates as

an adjudication upon the merits.”
[2][3] The standard of review applicable to an involuntary dismissal under NRCP 41(b) is well established.
A defense motion for involuntary dismissal pursuant to NRCP 41(b) admits the truth of the plaintiff's
evidence and al inferences that reasonably may be drawn therefrom, and the evidence must be interpreted
in alight most favorable to the plaintiff. Baley & Selover v. All Amer. Van, 97 Nev. 370, 373, 632 P.2d 723
(1981); Humboldt Basin Newspapers v. Sunderland, 95 Nev. 794, 797, 603 P.2d 278 (1979).
[4] After reviewing the record presented on appeal, we find that even when the evidence presented is
viewed in a light most favorable to appellants, the district court did not err in concluding appellants had
failed to prove a sufficient case for the matter to go to the jury. See NRCP 41(b). As discussed above, the
district court correctly concluded that Harolds Club had the right to impose a tip-pooling policy as a
condition of employment. Given that Harolds Club had the right to insist on its employees participation in
a tip-pooling arrangement, it is difficult to see how appellants could have been “wrongfully” terminated
when they refused to comply with such a legitimate employment policy. The same conceptual difficulty
undercuts appellants' claims for intentional infliction of emotional distress, fraud, and conversion.
[5][6] Further, the district court did not err in dismissing appellants claim for conspiracy to blacklist. As
previously noted, appellants' claim of a past and continuing conspiracy to blacklist was filed less than two
weeks after they were terminated. At trial, appellants attempted to prove the existence of a conspiracy by
offering evidence of events which occurred both before and after the complaint was filed. However, the
district court excluded the evidence of events which occurred subsequent to the filing of the complaint.
Although the district court may have erred in excluding evidence of events occurring after the complaint
was filed which were offered as evidence of a continuing conspiracy, (see Cornwell Quality Tools Co. v.
C.T.S Company, 446 F.2d 825 (9th Cir.1971), cert. den.,404 U.S. 1049, 92 S.Ct. 715, 30 L.Ed.2d 740
(1972)), the court expressly stated that even had this proffered evidence been admitted, there still would
have been insufficient evidence to submit the case to the jury. We have reviewed the record presented,
which includes lengthy offers of proof concerning the events occurring after the complaint was filed, and
conclude that there was insufficient evidence of a conspiracy presented. The district court therefore did not

err in refusing to submit the case to the jury.
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Those other issues raised by appellants have been considered, and are without merit. As we conclude the
district court did not err in concluding that NRS 608.160 did not bar Harolds Club from instituting the
challenged tip-pooling policy, and did not err dismissing appellants related claims for wrongful
termination, intentional infliction of emotional distress, fraud, conversion, and conspiracy to blacklist, we
affirm the decision of the district court. END OF DOCUMENT
United States Court of Appeals,
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FARRIS, Circuit Judge:

Plaintiffs appeal from an order denying their motion for a preliminary injunction. We affirm.
BACKGROUND

The plaintiffs are professional dice dealers at Caesar's Palace Casino in Las Vegas. The dealers work in

crews of four, with each crew assigned to one dice table per shift. They are paid hourly wages by the casino

and receive customer tips, or “tokes.”

Prior to March 1, 1988, there was a long-standing practice at Caesar's of distributing tips on a “crew for

crew” basis. At the end of each shift, the four dealers assigned to a given table would pool their tips and

divide them equally among themselves. On March 1, 1988, IRS agents entered Caesar's and executed levies

upon two dice dealers. That afternoon, Caesar's issued an interdepartmental memorandum changing its tip-
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distribution policy. Under the new policy, deders from all shifts are required to group all tips for a twenty-
four hour period, and then to divide the total evenly, without regard to the contributions of particular crews.
In order to implement the new policy, Caesar's directed the formation of a*“toke committee.” On March 20,
the dealers elected four representatives to sit on the committee. The dealers also voted to share tokes with
sick and vacationing deders, and to establish a Medical Assistance Plan for deadlers with long-term
illnesses.

On April 11, the committee informed management that it had decided on a policy of sharing tips with
boxmen-supervisory workers who occasionaly fill in for dealers. Caesar's promptly rejected the proposal.
On June 27, the casino rejected a proposal by which each dealer would receive a share of tokes proportional
to his crew's contribution to the 24-hour pool. The casino has also placed restrictions on how and where the
dealers may collect, store, and distribute the tokes.

In mid-April, the committee provided management with a document entitled, “Caesar's Palace Association
of Dice Dealers-Policies and Procedures.” The document stated that all dealers were “required” to join the
Association, and that the object of the Association was to “deal[ ] with the communal concerns of the Dice
Deadlers that arise in the normal course of employment.” The document listed severa functions which
would be served by the Association, including “[m]eet[ing] with Hotel Management as requested,” and
“[ilnforming all Dice Dealers of any related policy and/or procedure change.” On April *1144 20, the
Casino responded with a memo stating that the only requirement of dice dealers was that they pool tipson a
24-hour basis, and divide them in an equitable manner. “The toke committee is required only for the
purpose of distributing the tokes and nothing more.” “Management does not intend to deal with either the
‘Association’ or the toke committee with respect to concerns that arise in the normal course of employment
or any related policy or procedure change.”

On March 7, 1988, 101 of the 116 dice dealers at Caesar's Palace filed suit in Nevada state court, alleging
breach of contract, deprivation of civil rights, and the creation of a mandatory labor organization in
violation of Nevada's right-to-work laws. N.R.S. 8 613.130. Caesar's removed the action to federal district
court. On June 18, 1988, the district court denied plaintiff's motion for a preliminary injunction, and
granted defendant's motion to dismiss the claims based on Nevada's right-to-work laws. The court held that

these claims were preempted by the National Labor Relations Act and were within the exclusive
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jurisdiction of the NLRB. Plaintiffs appeal from both the denial of a preliminary injunction and the
dismissal of their state right-to-work claims.

SCOPE OF THE APPEAL
We have jurisdiction to review the denial of a preliminary injunction pursuant to 28 U.S.C. § 1292(a)(1).
Dismissal of portions of a complaint, on the other hand, is an interlocutory order which is generally not
reviewable unless the trial court certifies it as final under Fed.R.Civ.P. 54(b). Atterbury v. Carpenter, 310
F.2d 126 (9th Cir.1962). The district court specifically refused to certify its dismissal of the right-to-work
claims as a final order. Plaintiffs argue that we may nonetheless review the dismissal because it is
inseparably intertwined with the decision to deny preliminary injunctive relief.
Paintiffs rely on Marathon Oil Co. v. United States, 807 F.2d 759 (9th Cir.1986), cert. denied,480 U.S.
940, 107 S.Ct. 1593, 94 L.Ed.2d 782 (1987), where we held that an interlocutory ruling on the merits,
although normally unappealable, was “inextricably bound up” with the grant of preliminary injunctive
relief, and therefore could properly be reviewed on appeal from the grant of the preliminary injunction. 807
F.2d at 764.
The rationale of Marathon Oil does not apply. In order to grant a preliminary injunction, a court must first
decide that the underlying claim has some chance of success. In that sense, a grant of preliminary relief
necessarily addresses the merits-albeit under an attenuated standard. By contrast, a court may deny
preliminary injunctive relief on grounds entirely unrelated to the merits of the underlying claim: adequacy
of monetary relief; a balance of hardships tipping in favor of the nonmoving party. The denial of
preliminary relief is thus not inextricably intertwined with an interlocutory ruling on the merits, and there
are therefore no compelling reasons to depart from the final judgment rule. We consider the merit of
plaintiffs right-to-work claims only as an incident to our review of the denial of preliminary injunctive
relief.

STANDARD OF REVIEW
“In this circuit, preliminary injunctive relief is available to a party who demonstrates either (1) a
combination of probable success and the possibility of irreparable harm, or (2) that serious questions are
raised and the balance of hardshipstipsinitsfavor.” Arcamuz v. Continental Air Lines, Inc., 819 F.2d 935,

937 (9th Cir.1987). “As an ‘irreducible minimum,” the moving party must demonstrate a fair chance of
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success on the merits, or questions serious enough to require litigation.” 1d. The moving party must also
demonstrate at least “a significant threat of irreparable injury.” 1d. See also Apple Computers, Inc. v.
Formula International, Inc., 725 F.2d 521, 526 (9th Cir.1984); City of Anaheim, California v. Kleppe, 590
F.2d 285, 288, n. 4 (9th Cir.1978). The denia of a preliminary injunction is reviewed for abuse of
discretion. * 1145 Zepeda v. United Sates, 753 F.2d 719, 724 (9th Cir.1983).

POSSIBILITY OF IRREPARABLE INJURY
Paintiffs have identified a number of ways in which they may be injured by the tip-distribution policy:
heavily-tipped dealers will be forced to subsidize lightly-tipped dealers; forced sharing may destroy the
dealers incentives or discourage customers from making tips, some dealers may be deprived of aonce-in-a
lifetime tip from a long-term customer who gets hot at the craps tables, some dealers may be fired for
refusing to comply with the new policy. Each of these potential injuries is purely monetary. If the new
policy is ultimately found to be unlawful, a dealer will be able to establish the amount of his loss by
keeping records of how much his particular crew collects in tips after March 1, 1988. Injuries compensable
in monetary damages are “not normally considered irreparable.” Los Angeles Memorial Coliseum Com. v.
National Football League, 634 F.2d 1197, 1202 (9th Cir.1980). Because plaintiffs have not shown a
significant possibility of irreparable injury, it was not an abuse of discretion to deny preliminary injunctive
relief.

FAIR CHANCE OF SUCCESSON THE MERITS

The denia of preliminary relief is also appropriate because plaintiffs have not demonstrated a “fair chance
of success on the merits,” or “questions serious enough to require litigation.”
1. Breach of Contract
Plaintiffs claim that prior to March 1, 1988, Caesar's made express and implied guarantees that dice dealers
would be able to split tips on a crew for crew basis, and that the casino's unilateral decision to require 24-
hour pooling constitutes a breach of contract. At the same time, plaintiffs do not deny that they are at-will
employees-they are working without a contract. Unless the casino's decision to require 24-hour pooling
violates express statutory provisions or offends a defined public policy, see, e.g., Hansen v. Harrah's, 100
Nev. 60, 675 P.2d 394 (1984), plaintiffs claim for breach of contract must fail.

Nevada recognizes the common law doctrine of employment at-will. K Mart Corp. v. Ponsock, 732 P.2d
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1364 (Nev.1987). The doctrine provides that “employment for an indefinite term may be terminated at any
time for any reason or for no reason by either the employee or the employer without legal liability.”
Southwest Gas Corp. v. Ahmad, 99 Nev. 594, 596, 668 P.2d 261 (1983) (Justice Steffen, dissenting). An
employer privileged to terminate an employee at any time necessarily enjoys the lesser privilege of
imposing prospective changes in the conditions of employment. Albrant v. Serling Furniture Co., 85
Or.App. 272, 736 P.2d 201,review denied,304 Or. 55, 742 P.2d 1186 (1987). Caesar's was justified in
changing the procedures by which its employees receive tips, provided that the new procedure-forced 24-
hour pooling-does not violate Nevada law or policy.
Nevada law recognizes the authority of an employer to require its employees to pool tips as a condition of
employment. Alford v. Harolds Club, 99 Nev. 670, 669 P.2d 721 (1983); Moen v. Las Vegas International
Hotel, Inc., 402 F.Supp. 157 (D.Nev.1975), aff'd,554 F.2d 1069 (Sth Cir.1977). In Alford, nine employees
who were fired after refusing to participate in “crew for crew” tip-sharing brought suit for wrongful
termination. The Nevada Supreme Court held: “Given that Harolds Club had the right to insist on its
employees participation in atip-pooling arrangement, it is difficult to see how appellants could have been
‘wrongfully’ terminated when they refused to comply with such a legitimate employment policy.” Alford,
669 P.2d at 724.
Forced tip-sharing does not violate Nevada law or policy so long as the employer does not “retain any part
of the tips for his own use or reap any direct benefit from the pooling.” Id. at 723.SeeN.R.S. § 608.160.
Caesar's was therefore privileged*1146 to impose forced tip-sharing prospectively as a condition of
continued at-will employment. The trial court did not abuse its discretion in denying a preliminary
injunction.
2. Mandatory Labor Organization
Nevada Revised Statute 613.130 provides that it is unlawful for an employer to require as a condition of
employment that his employees join a“labor organization.” A “labor organization” is defined as:
any organization of any kind, or any agency or employee representation committee or plan, in which
employees participate and which exists for the purpose, in whole or in part, of dealing with employers
concerning grievances, labor disputes, wages, rates of pay, hours of employment, or conditions of work.

NRS 613.130. Plaintiffs argue that the Toke Committee is a mandatory labor organization in violation of
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NRS 613.130. Shortly after the trial court denied plaintiffs motion for a preliminary injunction, a regional
director of the NLRB refused to issue an unfair labor practice complaint against Caesar's Palace for its role
in forming the toke committee. The director concluded that the committee was not a “labor organization,”
and the NLRB dismissed plaintiffs appeal on the same ground. We need not and do not consider the
decisions by the NLRB for purposes of this appeal. Based on our own review of the record, we conclude
that it was not an abuse of discretion to deny preliminary relief on plaintiffs right-to-work claims.
The record does not reflect that the toke committee exists for the purpose of “dealing with” casino
management. Caesar's has required a certain division of tips, and has given the committee authority to work
out the details. When the committee has made proposals outside of this narrow context, the proposals have
simply been regjected. The casino has refused to entertain serious discussion. Where an organization is
“used as a management tool that was intended to increase company efficiency,” it will not be considered a
labor organization despite the fact that it may provide some “input in order to solve management
problems.” Sears, Roebuck & Co., 274 N.L.R.B. 230, 244 (1985).
Plaintiffs have not shown a fair chance of success on their right-to-work claims. We need not decide
whether the trial court was correct in holding that the claims were preempted by the NLRA. See Retail
Clerks International v. Schermerhorn, 375 U.S. 96, 105, 84 S.Ct. 219, 223, 11 L.Ed.2d 179 (1963).
3. Deprivation of Civil Rights
Plaintiffs claim that the new tip-distribution policy is actionable under 42 U.S.C. § 1983. In order to
succeed on the merits of a section 1983 claim, plaintiffs must show that they were deprived of a federal
right, and that Caesar's Palace was acting under color of state law. Flagg Brothers, Inc. v. Brooks, 436 U.S.
149, 155, 98 S.Ct. 1729, 1732, 56 L.Ed.2d 185 (1978).
Plaintiffs claim that Caesar's Palace was acting under color of state law because it relied on Nevada
precedent to support its right to require tip-pooling. Plaintiffs do not have a fair chance of success on this
argument. In Flagg Brothers, plaintiffs claimed that private warehousemen were acting under color of state
law because they relied on the self-help provisions of New Y ork's version of the UCC. The Supreme Court
found this fact insufficient to transform private partiesinto state actors.

CONCLUSION

Thetrial court did not abuse its discretion in denying preliminary injunctive relief. AFFIRMED.
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Reconciling the Case Law: Moen, Alford and Cotter

In Moen v. Las Vegas Intern. Hotel, Inc., 402 F.Supp. 157(1975), an action
brought by employee on complaint of violation of statute proscribing the confiscation of
employees' tips by employer. The Court held that the hotel could properly require as a
condition of employment, that dealer in hotel's casino, pool tips received by him with tips
received by other dealers and permit division among them. The Court opined:

“The legidlative history shows that legislation of this type was initially
passed to protect the public against a presumed fraud and that the 1971
amendment merely established greater assurance that a customer who wanted to
‘toke’ an employee would not ultimately learn that he had merely enriched the
coffers of the employer. The purpose of that statute is stated in the preamble and
shows that it was passed to protect the public from possible fraud.”

The legal definition of “orbiter dicta’ is. “an observation made in passing by a
judge, on some point of law not directly in issue in the case before him and thus neither
requiring his decision, nor serving as a precedent”.

“In “orbiter dicta,” the court postulated, “there is no reason to suppose
that the last person in a service line is the only one entitled to share in the
customer's bounty. For example, a busboy as well as a waitress contributes to the
good service and well-being of a customer in a restaurant. Similarly, in a casino,
the floormen, boxmen and cashiers all contribute to the service rendered to the
player. Plaintiff's argument, which has to be predicated upon the contention that
the tip handed to him becomes his personal property under NRS Sec. 608.160, is

ridiculous as applied to a crap table, for example, which normally is manned by
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three employees, two dealers (one of whom is a stickman) and a boxman, al of

whom are active in the play of the game and the placement and paying of bets. It

is ridiculous to assume that a satisfied player who hands over atip intends it only
for the particular person to whom thetip is given.”

In Alford v. Harolds Club, 99 Nev. 670, 669 P.2d 721(1983), employees sought to
recover against their employer, a casino operator, for alegedly violating a statutory
prohibition by imposing tip-pooling arrangement upon them. The Supreme Court, held
that NRS 608.160, a statute prohibiting an employer from taking all or part of any tips or
gratuities bestowed on employees, did not operate to prohibit employer from unilaterally
imposing a tip-pooling agreement on employees as a condition of their employment, as
long as employer did not retain any part of the tips for its own use or reap any direct
benefit from the pooling. The Court found:

“This controversy was triggered by a change in employment policy
instituted by respondent Harolds Club. Prior to the change, Harolds Club allowed
its casino dealers to keep tips or gratuities awarded them individually by
customers. The policy change required dealers to “pool” their tips and divide
them evenly with other dealers working the same shift. The casino did not retain
any part of the pooled tips, athough Harolds Club conceded that as a result of the
change it reaped collatera benefits of higher employee morale and lower
employee turnovers. Harolds Club was apparently the last of the large casinos in
northern Nevada to institute such a pooling policy, which apparently brought the
casino into conformity with general gaming industry practice throughout the state.

On its face, NRS 608.160 prohibits an employer from “taking” al or part
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of any tips or gratuities bestowed on his employees. The statute conditions this
prohibition, however, by providing that it shall not be construed to prevent
employees from agreeing to divide tips among themselves. The issue which must
be addressed in the resolution of this appeal is whether NRS 608.160 prohibits the
employer from unilaterally imposing a tip-pooling agreement on employees as a
condition of their employment, even though the employer does not retain any part
of thetipsfor his own use or reap any direct benefit from the pooling.

We have not had occasion to address whether NRS 608.160 bars an
employer from imposing a tip-pooling agreement. However, in Moen v. Las
Vegas International Hotel, Inc., 402 F.Supp. 157 (D.Nev.1975), aff'd,554 F.2d
1069 (9th Cir.1977), the court addressed an employee challenge to a tip-pooling
policy smilar to the one presented in the instant case. The court conducted an
extensive review of the legidlative history of NRS 608.160 and prior related
legidation, and concluded: “The evident purpose and proper interpretation of the
statute is that it was enacted to prevent the taking of tips by an employer for the
benefit of the employer.” 402 F.Supp. at 160. Based on this construction of the
statute, the district court concluded that NRS 608.160 did not bar the employer
from imposing a tip-pooling agreement among employees as a condition of
employment. Id.

Although this court is not bound by a federal district court's interpretation
of a Nevada statute, we believe that the interpretation advanced in Moen is, in
light of the legidlative history and well established and commonly known Nevada

employment practices, the correct one. Accordingly, the district court did not err
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when it found that NRS 608.160 did not prohibit Harolds Club from imposing a

tip-pooling policy in the instant case.”

In Cotter v. Desert Palace, Inc. d/b/a Ceasars Palace 402 F.Supp. 157(1989),
dealers sued employer to prevent casino from adopting a forced tip-sharing policy. Prior
to March 1, 1988, there was a long-standing practice at Caesar's of distributing tips on a
“crew for crew” basis. On March 1, 1988, Caesar's issued an interdepartmental
memorandum changing its tip-distribution policy. Under the new policy, dealers from all
shifts are required to group al tips for a twenty-four hour period, and then to divide the
total evenly, without regard to the contributions of particular crews. Caesar's Palace
defended the new policy as it was acting under color of state law because it relied on
Nevada precedent to support its right to require tip-pooling. The court held:

“Nevada law recognizes the authority of an employer to require its

employees to pool tips as a condition of employment. Alford v. Harolds Club, 99

Nev. 670, 669 P.2d 721 (1983); Moen v. Las Vegas International Hotel, Inc., 402

F.Supp. 157 (D.Nev.1975), aff'd, 554 F.2d 1069 (Sth Cir.1977). Forced tip-

sharing does not violate Nevada law or policy so long as the employer does not

"retain any part of the tips for his own use or reap any direct benefit from the

pooling.” 1d. at 723. See N.R.S. Sec. 608.160. Caesar's was therefore privileged to

impose forced tip-sharing prospectively as a condition of continued at-will
employment.

Caesar's was justified in changing the procedures by which its employees
receive tips, provided that the new procedure...does not violate Nevada law or

policy.”
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Recurring Themes That Bind Moen, Alford and Cotter

(1) “NRS 608.160, is a statute prohibiting an employer from taking all or
part of any tips or gratuities bestowed on employees’ and to protect
the public against possible fraud.

The Court in all three cases agreed, first and foremost with regard to NRS
608.160, “...The legidative history shows that legislation of thistype wasinitially passed
to protect the public against a presumed fraud and that the 1971 amendment merely
established greater assurance that a customer who wanted to ‘toke’ an employee would
not ultimately learn that he had merely enriched the coffers of the employer.” The
purpose of that statute is stated in the preamble and shows that it was passed to protect
the public from possible fraud.

In Alford, regarding NRS 608.160, the Supreme Court of Nevada held, “...The
evident purpose and proper interpretation of the statute, is that it was enacted to prevent
the taking of tips by an employer for the benefit of the employer.” 402 F.Supp. at 160.
The Court added “NRS 608.160, is a statute prohibiting an employer from taking all or
part of any tips or gratuities bestowed on employees;” and of the Federal District Court's
interpretation of the Nevada statute, “...We believe that the interpretation advanced in
Moen is the correct one, in light of the legidative history and well established and

commonly known Nevada employment practices.
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(2) An employer shall not reap any direct benefit from tip pooling.

In adopting the court’s rationale regarding tip pooling in Moen, the Nevada
Supreme Court held that an “...employer shall not retain any part of the tips for its own
use; or (2) reap any direct benefit from the pooling. Alford, Id.

The court strongly emphasized the importance that “Harolds Club, only reaped
collateral benefits of higher employee morale and lower employee turnovers’ and that
“the change brought Harolds Club, into conformity with general gaming industry practice
throughout the state.” In Cotter, the Court held that “ Caesar's Palace was acting under
color of state law instituting the new policy as it because it relied on a Nevada precedent,
that required dealers to share with other dealers.”

The court noted, “...Forced tip-sharing does not violate Nevada law or policy, so
long as the employer does not “reap any direct benefit from the pooling and provided that

the new procedure does not violate Nevada law or policy.

(3) Tip pooling must be of employees in “the same line of service” and
comply with the requirement of conformance with commonly known
Nevada employment practices.
In 1975, the federal court in Moen acknowledged there exists a “line of service”
in a casino which culminated with the dealers.
Both Alford and Cotter adopted and employed Moen's “the line of service’
rationale in limiting their expansion of the dealerstip pools, to include dealers only.

However, the courts in both Moen and Alford, recognized that while an individual

employee may perform a service that contributes to a patrons overall experience, that



results in a tip, it does not mean that employee is entitled to share in the particular tip
pool in which the tip was received.

In a casino, there are many “lines of service” which may or may not lead to
inclusion in a particular tip pool.

Casino dedlers are not in the same line of service as valet parking; who are not in
the same line of service as doormen, spa workers, restaurant workers, housekeeping,
security, concierge services, hotel shuttle services, etc.

While each of these individuals may at times contribute to a favorable view of the
patrons overall experience, which resultsin atip, they are not entitled to share in that tip,

unless they stand in the same line of service.
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The Process of Counting Dealer Tipsat Wynn Casino Before September 1, 2006;
and What Happened After the Toke Committee Was Eliminated

From the day Wynn Casino opened, on April 28, 2005 until September 1, 2006,
the toke committee members collected the day's tips from the casino floor at 4 am., then
counted the money and presented the results to the casino cashier for verification, as
prescribed by the procedures outlined in the “Wynn Table Game Operations Dealer
Department Handbook.” The money was then paid as part of each dealer's paycheck,
supplementing their hourly wages.

However, on September 1, 2006, Wynn Casino unilaterally eliminated the toke
committee.

Since that time, Wynn Casino has excluded all dealers/tip pool members from
participating in the actual, physical, contemporaneous count of their own tips, as it
occurs.

The task of gathering and counting the daily tips, is now in the hands of Wynn
Casino management. Wynn Casino's security staff collects the tips daily, carts them away
and allegedly counts the money behind closed doors, pursuant to the revised “Wynn Table
Game Operations Dealer Department Handbook.”

Since September 1, 2006, Wynn Casino has made video footage available for
review, by dealerg/tip pool members, of the daily tip counts, taken off casino security

cameras.
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Wynn Casino Employee Handbook: “ Tokes and the Toke Committee”

BUSINESS PROCESSES
1.11 Dealers Tokes

The following are the Policies and Procedures which are
intended to govern the pooling of tokes for Dealers. Any issues
not addressed in this manual should be directed to a member of
the Toke Committee or the Table Games Vice President. )

1.11.1  Program Structure
The Following flow-chart summarizes the toke process from the

time gratuities are accepted to the point when they are
distributed.

Gratuity is received and placed in a toke box located
on each table.

The toke boxes are emptied into larger locked toke
boxes by Dealers at the end of their shift.

The large toke boxes are taken to the Dealer’s
Lounge by Toke Committee members.

The large toke boxes are emptied on a table and
sorted, racked and counted.

Toke Committee members take the racks to the
satellite cage for verification and deposit.

A Toke Committee member calculates each
employee’s tokes for the previous day and gives the
documentation to the payroll department.

The payroll department distributes the tokes to
dealers through the bi-weekly paycheck.
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